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Introduction

In the amended notice of hearing dated October 31, 200&x¢cative director
alleges that Michael Savage traded and distributed seswntihout registration
and without a prospectus, and that he made misrepatis@ast in a business plan
and orally, to eight potential investors. She alsegal that Savage fraudulently
sold securities to, and fraudulently conveyed funds invdstethe investors.

Dianne Oslund was a respondent in this matter. Theugxedlirector
discontinued proceedings against her after they entetr@a isettlement
agreement (2005 BCSECCOM 655), and amended the notice ofdhear
accordingly (2005 BCSECCOM 650).

BCSC staff did not interview any of the investors. €Recutive director relies
mainly on evidence and admissions in affidavits, a statewrf claim, and a
statement of defence filed in civil proceedings. Ske edlies on transcripts of
interviews by BCSC staff of Dianne Oslund and an indiviedta said that he
was Savage’s and Oslund’s personal tax accountant antebs advisor. Only
Oslund and a BCSC investigator testified in these procgedin
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Summary of findings

Savage contravened sections 34(1) and 61(1) of the Act veheaded and
distributed the Savage Tele.com Corporation securitidgetMaier group without
being registered under the Act and without having filed a pobspe

Savage, with the intention of effecting a trade ieeusity:

a. made the statement that Savage Tele.com Corporatiomegporated,
when he ought reasonably to have known it was a misrepeeea, and

b. made the statement that Savage Tele.com Corporatiorchanleal two
local internet service providers, when he knew it wassaepresentation,

and so contravened section 50(1)(d) of the Act.

When he moved what remained of the funds invested by ther lgaup to his
fiancée’s account, giving her unrestricted access to fiinabich she was not
entitled, Savage perpetrated a fraud in British Columbidrary to section
57.1(b) of the Act.

Facts

Background

Savage began to raise money for a telecommunicationgeladrom family and
friends in 1998. Savage Communications Corporation waspocated in the
state of Delaware on April 20, 1999. Savage and Oslundtiverdirectors. The
company applied in 1999 to be recognized by the Canadian RdeNdsion and
Telecommunications Commission (CRTC) as a competibival exchange carrier
(CLEC).

In 1999, Savage was doing business in the name of “Savageorele As part
of a plan to develop and market telecommunications prodnctservices,
Savage intended to acquire 24 existing internet service proyl&ts) in major
cities in North America and Mexico. A private placemehi,500,000 shares of
“Savage Tele.com Corporation” was targeted for SepteE999. It
apparently did not take place.

In the autumn of 1999, Savage instructed his lawyers (ths [dwyers”) to
incorporate Savage Tele.com in Delaware and to assls reparation of a
business plan and offering memorandum (OM). On Febigrg000, a US law
firm reserved the corporate name Savage Tele.com Guiqguar

On February 18, 2000, the first lawyers gave Savage a dvafoOa private
placement of 2 million shares of “Savage.com Corpamai{not Savage Tele.com
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Corporation). The OM described the anticipated businkesgeacompany as a
telecommunications business to be built on the purcHasg IGPs in major
metropolitan centres. Around this time, Savage diseavthat a CLEC registrant
had to be incorporated in Canada and so asked the Wt to incorporate
Savage Tele.com in Canada.

Savage became unhappy with the work of the first lawy@nsMarch 1, 2000,
Oslund terminated their relationship with the firm ankleasthe firm to send
certain documents to another law firm (the “second &®/y. In Oslund’s list of
documents were “offering memorandum in progress” and “stdt8avage
Tele.com incorporation in Delaware and name reservation

By the end of March 2000, as part of a solicitation prielmy to a major
fundraising planned for later in 2000, approximately 125 investissigned
subscription agreements for securities of an entiteddbavage Tele.com
Corporation”. Savage and others involved in the busin@dsolicited some of
the subscriptions through a website designed for that perathers were friends
or family of Savage (or others involved in the businegs part of the

solicitation, some prospective investors had been gilmrsimess plan for Savage
Tele.com Corporation.

Savage Tele.com Corporation had not been, and nevemeagorated. The
name Savage Tele.com could not be used in Canada, secthad lawyers
federally incorporated Savage Telecom (Canada) Ltd on 3p2000, followed
by Savage Telecom (USA) Ltd in Delaware on July 24, 2000A®ih 4, 2000,
Savage Telecom (Canada) acquired the business that madaoged on in the
name of Savage Tele.com.

Savage Telecom (Canada) became part of the Savage groupdnies. Savage
and Oslund were the directors. Savage was the CEO audiiny mind and will
of the company. Oslund was the chief operating officer.

The Savage Tele.com business and its successor Sasfegern (Canada) Ltd
were based in British Columbia. Savage resided indBrifiolumbia. Savage has
never been registered under 8ecurities ACtRSBC 1996, c. 418. No prospectus
was filed for Savage Tele.com Corporation.

Maier group

The investors to which the allegations in these procgediglate were Friesen,
MacLean, Hans and Mark Maier, Mendelman, Reger, Samteilstra (together
the “Maier group”). Oslund testified that one of théfiters” of the Savage
Tele.com business, Roberts, was a friend of the Maieily. Early in 2000,

there was a lot of communication between Hans and Mai&r and Roberts
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about the business. MacLean was a friend of Mark Mdieappears that the
remaining five of the eight investors in the Maier growgrewecruited by Maier
and MacLean. It also appears that all these investers experienced, high net
worth individuals.

In a letter dated March 1, 2000, Mark Maier wrote to Savdgscfibing him as
“President, Savage Tele.com Corp”), addressing the tettasth Savage and
Roberts. He confirmed that a group of individuals hadd#etcto invest in “your
exciting new company”. He wrote: “You can expect to hayaies of the
subscription agreements over the next few days and tds ftemsferred soon
thereafter (i.e. before/by March 15, 2000).”

Mark Maier received a business plan for Savage Tele@orporation and signed
a subscription agreement purportedly for shares and waof8ts/age Tele.com
Corporation on March 2, 2000. By March 21, 2000, everyotigeitMaier group
had sighed and sent their agreements and funds to Savagmire

The Maier group invested a total of US $765,000. The listiledeibers in
evidence (undated, but attached to the letter of July 20, 20@0fre second
lawyers quoted below) shows that Friesen, Reger, ZzilBtacLean and Hans
Maier purportedly invested under the prospectus exemptiorttios&4(2)(4) of
the Act. Mark Maier purportedly invested under the exempticsection 128(b)
of theSecurities RuleBC Reg. 194/97. Mendelman and Seidel purportedly
invested under the exemption in section 128(a) of the Rules.

Savage argues that all the investors in the Maier grgmediForms 20A to
acknowledge the facts supporting an exemption from thetragon and
prospectus requirements. However, we have no evideacthdy did so. Many
of the Maier group sent cover notes with their signed sigbsn agreements
indicating that the subscription agreements and, in s@ases, cheques were
enclosed with the note. In none of these casesngidhaestor indicate that a
Form 20A was also enclosed.

Oslund signed to accept the subscription agreements, purgartedehalf of
“Savage Tele.com Corporation”, on March 21, 2000. Orchl2d, Roberts
wrote to Mark Maier to tell him that “our managemeinéitd accepted the
subscription agreements of the Maier group.

Savage and Oslund met Mark and Hans Maier and MacL edalnefdirst time in
Calgary early in May 2000 to discuss the plans of Savalgedm (Canada).
Oslund said that they explained the “legal problems” éothlt is not clear what
Savage and Oslund explained, but it appears that at thisiagh@énot before)
they told them about the delayed (but since completedjporation of Savage
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Telecom (Canada) and the delayed (but since completed)gserof Mountain
Internet Ltd. Mountain Internet was an ISP, the pasehof which had been
described as “completed” in the business plan (see helow

Oslund said that, despite this, Mark Maier and MaclLeamiesd interested in
actively participating in company affairs and, as Odlput it, everyone went
away happy. Later in May, Maier agreed to join therb@d Savage Telecom
(Canada).

Savage had drafted the form of subscription agreemergdsigythe Maier group.
The second lawyers prepared another version to, amongtoiings, reflect the
name of the now duly incorporated Savage Telecom (Cahtdl&)stead of
Savage Tele.com Corporation. On May 9, Mark Maier wrotRdberts to ask
about a “disclaimer” in the “new subscription formcéxding US investors. He
asked Roberts to send the new form to MacLean and “Menhdthe end, none of
the Maier group signed the new agreement.

Because Mark Maier and MacLean continued to discuss busirets's
amicably with Roberts and Savage, Savage and Oslundsweresed when the
Maier group asked for their money back on June 6, 2000 asat¢hied to sue if
they did not receive it. Oslund testified that, in hiew, it was only the later
news that the telecommunications industry was in trotlisiecaused the Maier
group to seek to get their money back on June 6.

On June 7, 2000, to keep it from being attached in any civileaunched by the
Maier group, Savage and Oslund withdrew from a company d&egdunt most of
what remained of the funds invested by the Maier group.

Around that time, lawyers for the Maier group wrote tosbeond lawyers. They
apparently suggested that the Maier group funds should be helstin (That
letter is not in evidence.) The second lawyers resmgbaddehalf of Savage
Telecom (Canada) by letter dated June 9, 2000 as follows:

We are advised that your description of the contentiseo€onversation
between our clients in Atlanta on June 6, 2000 is incorie@articular,
we are advised that “the deal” has closed; that no reptasons were
made about funds being held in trust (no funds are in tthste were no
material misrepresentations made to your clients; angromise was
made to return any funds.

Your assertion that the [Maier group] funds are or otmhtave been held
in trust is without merit. The documents disclosed to yhients that |
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have seen made it clear to them their funds were nog go be held in
trust, and | am advised that your clients were kept inforabedit what
[Savage Telecom (Canada) Ltd] was doing and must haredweare that
their money was being used by [Savage Telecom (Canadailitsl]
business. My clients ... had no duty to keep the monewst. tr

Savage thought that the Maier group had no right to toeref their investment,
and viewed the threat of a civil suit as holding the caompa ransom, but he
entered into negotiations with them. Some time dftee 9, 2000, the Maier
group asked for a refund of about 50% of what they had paid{um for signing
new subscription agreements for the same number cdshad warrants in
Savage Telecom (Canada) as they had originally subsdahed he negotiations
failed and the Maier group filed a lawsuit on August 1, 2000eé British
Columbia Supreme Court against Savage, Oslund, Savagmire{(€anada) and
others (Reger v. Savage).

Also on August 1, 2000, the Maier group obtained a garnishing ofdher Court
ordered the bank that had held the company accounts irhMa@® to pay into
court amounts up to the value of the claim. The comparguats had, however,
been moved to another bank in April 2000. The executivetdirenakes no
allegations about this movement of funds. The formek li@ormed the Maier
group that Savage Telecom (Canada) and the other defeddhnts have
accounts at that branch. There is no evidence abdther the Maier group
attempted to find the company accounts or to obtain anothaskgiag order.

BCSC staff had by now become aware of Savage’s acsivittmn July 20, 2000,
the second lawyers had written to the BCSC:

Mr Savage and Ms Oslund advise that they did not appeeamat were not
advised that this delay in the incorporation of the Comp8ayage
Telecom (Canada) Ltd] and the completion of the QffeMemorandum
could affect their solicitation of investments. Ptimincorporation, the
directors, officers and employees of the Company acdegflescription
money for shares of the Company from close friends elatives in order
to assist with the start up of the Company.

... [The] Company’s Board of Directors ratified all of thebscription
agreements after the Company was incorporated throughlati@sadated
April 4, 2000.
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... [We] prepared revised subscription agreements in the oaB&vage
Telecom (Canada) Ltd and sent the revised agreemefitoffthe close
friends and relatives who had initially invested in tloenpany. At
present those subscription agreements are being signedtanted to the
Company, and as they are received, share certificatdsearg issued. ...

For the remaining 67 investors, we intend to provide revisestsphion
agreements and an offering memorandum (once complaratipnce such
agreements have been signed and returned to the Combarey, s
certificates will be issued.

Separate from the above mentioned investors, we aresdd¥iat there is
a group of eight sophisticated investors who purchasedlafdi&
$765,000 worth of shares and warrants from the Company amdhém
the Company has issued share and warrant certificResently, due to
changes in the investment climate, these investorsdssezted a claim to
the right to rescind their share purchase agreemetiigivei Company. ...
Failing a settlement, the Company is prepared to have #itemproceed
before the courts.

BCSC staff reviewed the letter and other materials akddathe company not to
issue share certificates until further notice. Asléteer of July 20, 2000 stated,
however, share and warrant certificates for the Mgrieup had already been
issued (although it appears that the certificates rehamehe minute book and
were not delivered to them). BCSC staff gave the compfango-ahead to issue
the remaining share certificates in May 2001.

The Maier group eventually applied for a summary trild@ger v. Savage. The
application was heard on May 31, 2004 in Vancouver. Thedefgndant to
appear was Oslund. She appeared on her own behalf anditvatlzvyer.
Madam Justice Koenigsberg declared that the subscriptiomagmeesigned by
the Maier group, purportedly with Savage Tele.com Cororatvere void
because the corporation did not exist when the documanmessigned. She gave
judgment against Savage and Savage Telecom (Canadag foamladian
equivalent of US $765,000 ($1,022,550) plus interest.

On the basis of the uncontradicted affidavit evidence afemissentations and
monies moved for the purpose of defeating the claimeoMaier group, the
judge also found that the funds were held by Savage ang&aedecom
(Canada) on a constructive trust for the Maier group.
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Savage and Savage Telecom (Canada) applied to have thé pefagment set
aside. The matter was heard in January 2007. On Felbtu2097, Mr Justice
Rice rejected the application. We understand that Sasaggpealing the
decision.

Statements in the business plan and orally

There were several iterations of the business plaevitience, we have only one
version, numbered STC 94, provided to one of the Maier grtiup.not disputed,
however, that all the versions of the business géan to the Maier group were
essentially the same. The plan was 73 pages longntiined a description of
the internet market and Savage Tele.com Corp’s plaa@ggioit that market by
purchasing 24 regional ISPs. The plan was not dated. &tewmthe plan was a
statement that it was preliminary or in dratft.

In her affidavit sworn on December 13, 2002 and filed in Reg8avage, Oslund
said the business plan was essentially Savage’s work.

The business plan contained the following representatiostatements:

» the Savage Tele.com business was incorporated and navegeS
Tele.com Corporation,

» the plan was a prospectus,

» Savage Tele.com Corporation had acquired two ISPs, and

» the CRTC had authorized Savage Tele.com Corporation tatepss a
CLEC.

It appears that many of the Maier group did not receiveea@gived but did not
read, the business plan before they signed and mailesibiseription agreements.
Mark Maier, however, did receive and read the plan befeadned the
subscription agreement on March 2, 2000. In his affidathercivil

proceedings, he said that he had recommended the investnieatMaier group
taking into account, among other things, the business plan.

Maier also said that, in February 2000, he had discusseulitblkase of shares of
an existing company, Savage Tele.com Corporation, watheRs over the
telephone several times. He said that Roberts hadtdd him to the website of
Savage Tele.com Corporation and an investment opportunisgit®econtaining
information about the company, but he provided no otherlsletaihe
conversations. Maier said that the material on thesites was generally
duplicative of the business plan that he received orciMarand Roberts offered
him “attractive terms” for “friends and family” in adwee of an expected public
offering. Maier said that Savage confirmed Robert’srdffetelephone on or
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about February 29, 2000, represented to him that he was #eenteof Savage
Tele.com Corporation, and told him about the company’s ‘ipgh@cquisition of
a second ISP.

1 40 In his affidavit, Maier said he passed on to the groupdpeesentations in the
business plan, and those from Roberts and Savage, inctheifiact of the
incorporation of Savage Tele.com Corporation and the pgratiquisition of a
second ISP. He understood that the group then relied arheliead told them in
deciding to invest, and so relied on the oral represengasind statements in the
business plan. He said that no member of the group woudfbewarded funds
if they had known that the company did not exist.

Savage Tele.com Corporation
1 41 The business plan described Savage as founder and preditleavage Tele.com
Corporation” and that entity’s “driving force”. The platated that:

Savage Tele.com Corporation is seeking a combinatioguityeand or
debt financing in the amount of $250 million for its acgiasi strategy.

(page 7)

1 42 The corporate head office was said to be in Vancouv@r, Bther directors and
officers (in addition to Savage) were listed. Theesenseveral references to “our
certificate of incorporation” and Delaware corpotate. The plan stated that
Savage Tele.com was incorporated on April 22, 1999 and, elseinr&avage
Tele.com Corporation, a Delaware corporation, wasdednn December 1998.

1 43 In an affidavit sworn on November 30, 2006 and filed in Reg&avage, Savage
admitted that as agent for the pre-incorporation bgsihe:

» obtained funds from investors before filing a prospecttis thie British
Columbia Securities Commission and before completiagotfering
memorandum; and

* represented that Savage Telecom [the Savage Tele.camdsjavas
incorporated before it had been incorporated. (para 98)

1 44 We find that, when the Maier group entered into the subsiption
agreements, purportedly with Savage Tele.com Corporation, Savage
Tele.com Corporation was not incorporated in British Columba or the state
of Delaware. The statement that it was incorporated was unie.



2007 BCSECCOM 737

145

1 46

147

148

149

150

151

In her sworn interview of May 28, 2004, Oslund told BCSCf skeit, so far as
she was aware, the delay in incorporation was well krniovaveryone at Savage
Tele.com. In our view, that included Savage.

Prospectus
The word “prospectus” occurred three times in the busipks.

Oslund told BCSC staff that the business plan was pobspectus:

Q In the second paragraph, the second sentence begirss, ‘Thi
prospectus is a part of the registration statement’tanceferring
to a registration statement that was -- that | guesplaauhed on
being filed with the SEC. Again, it's in your mind thatstiwas just
a business plan --

Mm-hmm.

-- it wasn'’t a prospectus.

No, just a business plan.

Okay.

And it was always presented as a business plan. Anshdtdo
remember [Roberts] ever referring to it other thamgirtess plan
when he talked to the shareholders.

(transcript of interview of Dianne Oslund, p. 82, linds-123)

>0 >0 >

The business plan was not in the form of a prospeetpsred by section 61(2) of
the Act.

While the statements that the business plan was a ptaspeere strictly untrue,
we think it is clear from reading the business plaa a#ole that the plan was not
a prospectus.

We do not view this statement as an untrue statement of aaterial fact. We
dismiss the allegation that Savage made a misrepresentation teetMaier
group by stating in the business plan that it was a prospecsu

Mountain Internet and Net Puppy
The business plan stated that Savage Tele.com Cogoohatil acquired two local
ISPs:

We have completed the acquisition of Mountain Intekmet the largest
private ISP in Whistler and Squamish, British Columigpa.6)
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Using data from our initial ISP purchases of Mountain heeand Net
Puppy, we have concluded that our British Columbia sitlEcbase
currently consists of approximately 50,000 subscribers. (page 39)

In March 2000, Savage instructed the second lawyers to demp&eprocess of
purchasing an ISP called Mountain Internet Ltd. Since g&aVale.com had not
yet been incorporated, they used a shelf company BPYA 18Bfings Ltd. The
purchase of Mountain Internet by 1896 Holdings closed on MzitcR0O0O.
Savage and Oslund owned all the shares of 1896 Holdings Enthese shares
soon afterward, on April 4, 2000, to the newly incorporatec&av elecom
(Canada) Ltd.

Savage Tele.com Corporation had not acquired Mountaimetterhen the
business plan was sent to Mark Maier on March 2, 2000.g8awae.com
Corporation did not exist. On March 16, 2000, 1896 Holdingsesl a letter of
intent for the purchase of Mountain Internet. The paseland sale closed on
March 31, 2000.

We find that, when the Maier group entered into the subsiption
agreements, purportedly with Savage Tele.com Corporation, th&tatement in
the business plan that Savage Tele.com Corporation had commetthe
acquisition of Mountain Internet Ltd was untrue.

Oslund testified that Savage Tele.com Corporation nevehased an ISP called
Net Puppy. Net Puppy was a code name. Oslund said tregeSased it to refer
to any company that they were negotiating to purchase. a&h¢hat although
they were negotiating with several ISPs at the tene, letters of intent may have
been signed, a second ISP was never purchased. Wadave&ence that a letter
of intent for a second ISP (or any form of commitmérat)l been signed when the
Maier group entered into the subscription agreements.

We find that, when the Maier group entered into the subsiption
agreements, the statement in the business plan that Savageelcom
Corporation had purchased a second ISP was untrue

CLEC status

The business plan said: “On April 19, 1999, we applied t&CHeadian Radio
Television and Telecommunications Agensic] (CRTC) for CLEC status in
Canada.” The plan also said that a wholly-owned suryidif Savage Tele.com
Corporation had received preliminary certification &.&C. We find that
these statements were untrueNeither Savage Tele.com Corporation nor a
subsidiary had applied to, or received certification frdm, CRTC.
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However, Savage Communications Corporation (one oséwage group of
companies) had applied in 1999 and had received preliminary appsoaal
CLEC. The registration in the name of Savage CommtioraCorp is shown
on a copy of a CRTC document inserted into the businessTiés part of the
business plan showed, correctly, that Savage Commumesabiorp held the
CLEC regqistration, even if the statements elsewhepdan did not.

After Savage Telecom (Canada) was incorporated on 3p2000, the company
applied to transfer the CRTC registration of Savage@onications Corporation
to Savage Telecom (Canada). The CRTC did so and wrosém& Telecom
(Canada) on May 3, 2000:

Savage TeleCom Canada Ltd. (“Savage”, formerly “Savage
Communications Corporation”) expressed its intent teranto the local
exchange telephone market and offer local switched serinc&lberta
and British Columbia. ....

Savage is recognized as having met CLEC requirements &tihis
sufficient to make the further arrangements necesealow it to provide
local switched services. ...

What happened to the Maier group’s money?

The total amount invested by all investors in the SaVadge com business at the
end of March 2000 appears to have been about US $1,300,000, in¢helldg§
$765,000 received from the Maier group that month.

The Maier group funds were deposited into a US$ accoldricouver in the
name of Savage Telecom. The funds were not cominglédothier funds. Some
of the money having been spent by the company, on April 14, 2®8747,919
was moved to an account at another bank, this time inaime of Savage
Telecom (Canada). Apart from the funds paid to Savsee lfelow), funds in this
Savage Telecom (Canada) account were used to pay compdrfgdsgdease
fees, and other expenses including payments under contrasesyices with key
personnel.

As described above, on June 6, 2000, Mark Maier and MaclLedshaif of the
Maier group, asked Savage for their money back and theshteaivil suit if they
did not receive it.

Oslund testified that, as soon as she and Savage caaydyiihdrew most of the
remaining funds from the company bank account. They mthaethoney to keep
it from being attached in any civil suit launched by theévl group:
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QO

Now, Ms. Oslund, after the eight investors we haaenltalking
about asked for their money back, there was a meetidg heh
Vancouver?

Yes.

And you were present and Mr. Savage was present?

Yes.

And it was decided at that meeting that the investorsemwould
be split and moved from the corporate accounts?

Yes.

And it was moved for the purpose of keeping that monaya
from the investors; isn’t that right?

Yes. (transcript, April 10, 2007, p. 116, q. 437 to 440)

> O» O>»0>»

On June 7, 2000, Savage and Oslund caused Savage Telec@aa(CGarissue to
Savage a bank draft for US $530,000, leaving a balance of @8o$23,000 in
the account. By June 9, most of funds remaining irctimepany account had
been spent, leaving a balance of about US $668 at thef @mel month. The
executive director makes no allegations about the expeesdiin the period up to
June 9, 2000 (apart from the bank draft to Savage of US $530,000).

On July 5, 2000, Savage deposited the US $530,000 into an aatthmniame
of his sister. Oslund had power of attorney and signingpaity over the
account. The opening balance in the account was nil,hend tvere no later
deposits into the account apart from interest on th&tanding balance from time
to time. The executive director makes no allegatidnmaiithe expenditures from
this account, apart from the bank drafts to Savage (sew)hel

On August 1, 2000, the Maier group obtained a garnishing ordere Thno
evidence as to who was served with the order or wheastserved. On August 4,
2000, Oslund caused the bank to issue two bank drafts to Sdvage,on his
sister’'s account, for US $95,714.68 and for US $150,000.

On the same date, Oslund also received US $150,000 frorgeSagister’s
account. The executive director makes no allegationst abe expenditures from
Oslund’s account. No funds then remained in Savageéé&’'sisiccount.

On August 23, 2000, Savage deposited the two bank drafts, toedng US
$246,000, into a US$ account in Vancouver in the name of [Mes#on, a
person described by Oslund as Savage’s “significant otherbg Savage as his
“fiancée”. The opening balance in the Menton accowad mil, so all the funds in
the account were, on the face of it, company funds.
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From August 2000 to May 2001, from this account, Menton paid \ASHA
Mastercard bills totalling US $17,500. We do not know on whesalf these
payments were made. Menton paid her own VISA bills (td8a$4,954). She
also withdrew cash (total US $18,202). On the face abite of these payments
or withdrawals (total US $40,656) was for company purposes.t &pan an
argument about compensation (see below), Savage hasgoed that they were.

During the period from September 15, 2000 to March 7, 2001, froentd time,
Menton transferred funds from the US$ account to a Ganatbllar account in
her name (total US $22,195). The opening balance in this accasr$l161.98.
Apart from interest on the balance from time to tithere were no other deposits
into this account in the period from September 15, 2000 tol&yl2001 when the
balance was $839. So virtually all the funds in the acoaerg, on the face of it,
company funds.

From September 15, 2000 to July 16, 2001, Menton used these fundkeo
purchases from, for example, The Bay, Loblaws, adob, a rehab clinic, and
Holt Renfrew. She also withdrew cash. Again, onfélce of it, none of the
payments or withdrawals from this account was for comypamgoses. Apart
from the argument about compensation below, Savage hasgued that they
were.

Savage argues that the amounts paid to Menton should dtesatompensation
for her work for the company, and that the compensat@snot unreasonable.
He submits that Menton was already under contradtstiewas actively
involved in assisting him to conduct the affairs of the gany, and that she was
instrumental in establishing the company’s banking relatipps. However, he
has provided no evidence of a contract between MentoBavate Telecom
(Canada), no evidence of the services she provided tmthpany, and no other
evidence that might justify moving these funds into hesqmal account.

Contradicting Savage’s submissions about Menton’s rekstiip with Savage
Telecom (Canada), Oslund testified:

Q Ms. Oslund, in your role as at chief operating offigeu were
aware of and familiar with the kind of employment ontractual
relationships between the various personnel of the congoathy
the company?

Yes.

Could you tell me what the relationship between thepemy and
... Menton was?

[Menton] originally started with the companies at tieey
beginning. There wasig] five or six or seven or eight companies

Q >
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that we were going to incorporate, one would be Savage
Entertainment, which ... Menton would be involved with. Savage
Entertainment never went anywhere and that was thefend
[Menton’s] involvement with the company. (transcripprA10,
2007, page 117)

In her interview, Oslund told BCSC staff that Mentod baen involved in the
Savage group of companies and said:

Q Do you want to expand on that [Savage’s personal life]?

A His significant other was Loree Menton who was ineall with the
entertainment way back, and she had a lot of conter [Bavage]
— well, to me, in my opinion — (interview transcript, w28, 2004,
page 24, line 22)

She also told BCSC staff that everyone involved withSaeage group of
companies, including Menton, was involved in "all" of doenpanies in the sense
that they worked for the business as a whole. Shelsati@veryone worked “on
contract” and that Menton had a contract in the 1998/99¢gebout she did not
remember the amount. It appears that Menton had a conith Savage
Corporation prior to 2000, presumably for the work she ditherentertainment
side. The contract is not in evidence.

In Oslund’s opinion, Menton had a lot of control ovav&ge and her control over
Savage had an impact on the companies, but there isdenegithat Menton
provided any services of any significance for Savage TeldCamada) itself.
While a draft OM prepared by the second lawyers in July 2@@8dsthat Menton
and others were to receive share options in Savagedral(Canada), the fact
remains that there is no evidence of a contract fmices between Savage
Telecom (Canada) and Menton, or work performed by heh&écompany.

We find that Menton was not entitled to the US $245,715 endorseder to
her by Savage

We have evidence of specific expenditures by Menton tagadibout US $63,000
(as described above). In addition, in four separate patgirom November 10,
2000 to March 15, 2001, Menton gave a total of US $122,000 backag&a
from the US$ account. We have no evidence on what hagperihose funds.
We have no evidence on what happened to the rest ofitia¢ sum of US
$245,715, an amount of about US $65,000, other than the fadtithgone.

Applicable Law
In the amended notice of hearing, the executive diredieges that Savage:
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(a) traded in securities without being registered undeAtt, contrary to
section 34(1) of the Act;

(b) distributed securities without having filed a prospeatastrary to
section 61 of the Act;

(c) made statements that he knew, or ought to have kvosva,
misrepresentations, contrary to section 50(1)(d) of ttte aad

(d) participated in a series of transactions that he knewught
reasonably to have known, perpetrated a fraud, contragctios
57.1(b) of the Act.

1 80 Section 34(1) of the Act states that:
A person must not

(a) trade in a security ... unless the person is regtsieraccordance
with the regulations as
() adealer, or
(i) a salesperson, partner, director or officer oégistered dealer
and is acting on behalf of that dealer.

1 81 “Trade” is defined in section 1(1) of the Act to include:

(a) adisposition of a security for valuable considematvhether the
terms of payment be on margin, installment or otherwise

(H any act, advertisement, solicitation, conduct yatation directly or
indirectly in furtherance of any of the activities sgiedi in
paragraphs (a) to (e).

9 82 Section 61(1) of the Act states that:

Unless exempted under this Act or the regulations, a pemsshnot
distribute a security unless

(a) a preliminary prospectus and a prospectus respectingdinety
have been filed with the executive director, and
(b) the executive director has issued receipts foptakminary
prospectus and prospectus.
1 83 “Distribution” is defined in section 1(1) of the Act to are

a trade in a security of an issuer that has not besmguisly issued.
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1 84 “Security” is defined in section 1(1) of the Act to include

(c) adocument evidencing an option, subscription or otherast in or
to a security,

(d) abond, debenture, note or other evidence of indebtedinass,
stock, unit, unit certificate, participation certificatertificate of
share or interest, reorganization certificate or supsoni ....

9 85 Section 50(1)(d) of the Act states that a “person ... thighintention of effecting
a trade in a security, must not ... make a statementh@aterson knows, or ought
reasonably to know, is a misrepresentation”.

1 86 “Misrepresentation” is defined in section 1(1) of the factmean:

(a) an untrue statement of a material fact, or
(b) an omission to state a material fact that is

(i) necessary to prevent a statement that is beingerinadh being
false or misleading in the circumstances in whickas made.

1 87 A “material fact” is defined in section 1(1) of the Aotmean:

where used in relation to securities issued or proposke issued, a fact
that significantly affects, or could reasonably be exgubtd significantly
affect, the market price or value of those securities.

1 88 Section 57.1(b) of the Act states that:

A person in British Columbia must not, directly or ireditly, engage in or
participate in a transaction or series of transactielaging to a trade in or
acquisition of a security or a trade in an exchangéracinf the person
knows, or ought reasonably to know, that the transacticeres of
transactions

(b) perpetrates a fraud on any person anywhere.

1 89 The executive director must prove four elements to eskafphud. These were
set out inDurante 2004 BCSECCOM 634:

33. The elements of fraud are set ouRinv. Théroux[1993] 2 SCR 5 at
page 20:
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... theactus reuf the offence of fraud will be established by
proof of:

1. the prohibited act, be it an act of deceit, a falselooc@dme
other fraudulent means; and

2. deprivation caused by the prohibited act, which may consist
in actual loss or the placing of the victim’'s pecuniatgriests
at risk.

Correspondingly, thenens reaof fraud is established by proof of:

1. subjective knowledge of the prohibited act; and

2.  subjective knowledge that the prohibited act could have as a
consequence the deprivation of another (which deprivation
may consist in knowledge that the victim’'s pecuniary
interests are put at risk).

34. InR. v. Long1990), 61 CCC(3d) 156 at page 174 (BCCA), the court
said:

... the mental element of the offence of fraud must edbdsed on
what the accused thought about the honesty or otheoivigs
conduct and its consequences. Rather, it must be basethothe
accused knew were the facts of the transaction,ittienastances
in which it was undertaken and what the consequenceg beghf
carrying it to a conclusion.

35. ThérouxandLongare criminal law cases. Binderson v. British
Columbia(Securities Commissipn2004 BCCA 7, the court, having cited
the excerpts above from those cases, said:

29. Fraud is a very serious allegation which carrieggaatand
requires a high standard of proof. While proof in a civil or
regulatory case does not have to meet the criminal sthodlar
proof beyond a reasonable doubt, it does require evidencs that
clear and convincing proof of the elements of fraud, inafythe
mental element.

36. Therefore, to make a finding of fraud under section ®7eldments of
fraud as set out imMhérouxandLong must be established to the standard of
proof set out irAnderson

190 InR. v. Longat page 10, Taggart JA wrote:
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When considering the element of intent in fraud the grateconcern is to
determine what knowledge an accused had of the conduct vwasdbelen
found to be dishonest, and what knowledge or foresightileof the
consequences which amount to the deprivation alleged.ilPsew
apparent from my conclusions on this aspect of the méteeinquiry is
not what the accused himself thought about the honesttherwise of his
conduct. The honesty of the conduct is to be decided apyheng
standards of the average person acting reasonably larsaincumstances.

Analysis

Unregistered trading and distribution without a prospectus

If we are to find that Savage contravened sections 34(1§Hndd of the Act, we
must first find that:

there were securities involved,

Savage traded those securities in British Columbia,

for section 34(1), no registration exemption applied, an

for section 61(1), his trades were a distribution andraspectus
exemption applied.

wwn e

Securities

The Maier group signed subscription agreements for trehpse of shares and
warrants of Savage Tele.com Corporation. Evenid,ubey were a “security”,
falling within the definition of “security” in section 1J of the Act, including “a
document ... evidencing a subscription or other interestto arsecurity”. In
addition, shares and warrants were issued pursuant pautperted subscription
agreements, although not delivered to the Maier group. Theseere securities.

Trading

Savage was “trading” as defined in paragraph (f) of the ilefinof “trade” in
section 1(1) of the Act. Savage was the directing m@tdnal the business of
Savage Tele.com and Savage Telecom (Canada) Ltd. Hetaethe business
to Mark Maier and so to the Maier group. He led the diafiinthe business plan,
and authorized or permitted sending it to the Maier grougrdiféed the
subscription agreement, and he accepted funds from ther htaiup. These were
acts “in furtherance of’ “a disposition of a secufiay valuable consideration” —
whether the eventual disposition was valid or not.

Distribution

Savage also distributed securities, within the definibibfdistribution” in section
1(1) of the Act, when he acted in furtherance of the disipo of securities of
Savage Tele.com Corp, not previously issued, to the Maeipgr



2007 BCSECCOM 737

Reqistration and prospectus exemptions

1 95 The onus of showing that any of the exemptions fromasec84(1) and 61(1) of
the Act applied rests on the person who seeks to relgeoaxemptiongilinski,
2002 BCSECCOM 102).

1 96 Sections 45(2)(5) and 74(2)(4) of the Act, and sections 90 29df the Rules,
were the $97,000 registration and prospectus exemptions. r@dpeiyed that the
purchaser be purchasing the shares as principal for his @eardand that the
aggregate acquisition cost be not less than $97,000. Undensett, 130 and
135 of the Rules, the exemption did not apply unless tberi¢®d obtained the
individual purchaser’s acknowledgement in Form 20A. FrieReger, MacLean
and Hans Maier met the conditions for exemption, pixtiee requirement for a
Form 20A. Zeilstra did not. He invested less than $97,000.

1 97 Sections 89(b) and 128(b) of the Rules were the $25,000 etigistand
prospectus exemptions. They required that the purchasetsbg@histicated
purchaser”, that the aggregate acquisition cost be nathle@ssb25,000, and that
an offering memorandum be delivered to the purchaser imaedw the
purchase. Mark Maier invested more than $25,000, but an OMatatelivered
to him. We have no evidence as to whether he metiteeiz of a “sophisticated
purchaser” as defined in section 1 of the Rules.

1 98 Sections 89(a) and 128(a) of the Rules were the 50 purchagestsation and
prospectus exemptions. They required that, during the 1¢hmenod preceding
the sale of a given allotment of shares to a parti@ubscriber, sales had not been
made to more than 49 purchasers and that the purchas&dpghsticated
purchaser” or a spouse, parent, brother, sister or chadenior officer or
director of the company. They also required the delivegndOM to the
purchaser. An OM was not delivered to Mendelman and Selelhave no
evidence as to whether they met the criteria of ali®icated purchaser”.

1 99 We find that no registration or prospectus exemptions appéid to Savage’s
trades and distributions to the Maier group

Due diligence
9 100Savage argues that he should be excused from liabitityréach of sections

34(1) and 61(1) of the Act because BCSC staff “approvedisgieng of share
certificates in May 2001. There is no evidence that B&1S€, in allowing the
company to issue share certificates (to investors otherttieaMaier group), were
in some way acknowledging that the exemptions applicketd/faier group or
approving the issue of shares to them.
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1 101Savage admitted that the Maier group invested US $765,000 \alvages
Tele.com Corporation did not exist. He asserts, howévat their money was
not invested in a different business than the one iolwthey thought they were
investing. That business was conveyed to Savage Telgamada) Ltd after it
was incorporated. Savage Telecom (Canada) assumpteticorporation
contracts. Savage says that the Maier group got Wwagtpaid for. In our view,
even if the Maier group got the business they paid fat,fdtt does not excuse
trading and distributing securities without registratiora @rospectus.

1 102Even if we were inclined to accept a due diligence defemcaregistered trading
and distribution without a prospectus, Savage has noegrthat defence here. He
traded without ensuring that it was legal to do so, hatllte was in full
compliance with securities requirements.

9 103We find that Savage contravened sections 34(1) and 61(1) of the A&dten he
traded and distributed the Savage Tele.com Corporation secities to the
Maier group without being registered under the Act and wihout having filed
a prospectus

Misrepresentations
1 104The executive director alleges that Savage made tloevioy misrepresentations
to the Maier group:

(a) Savage Tele.com Corporation had been incorporatedtishB
Columbia or the state of Delaware;

(b) shares in Savage Tele.com Corporation were, or gzeng to be,
listed on the National Association of Securities BesaQuotation
system;

(c) the business plan was a prospectus;

(d) Savage Tele.com Corporation had acquired two locahiettservice
providers; and

(e) Savage Tele.com Corporation was authorized by theOQR Dperate
as a competitive local exchange carrier.

9 105Savage Tele.com Corporation was never incorporatedfouve that statements
in the business plan and orally to the contrary weteian

1 106The executive director makes no submissions on the NABBlRgation. We
treat this allegation as withdrawn.
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1 107We have already dismissed the prospectus allegation.

9 108Savage Tele.com Corporation had not acquired Mountaimgttarhen the Maier
group entered into the subscription agreements. The lsgsmeeer acquired a
second ISP. We found that statements in the businassgthe contrary were
untrue.

9 109Savage Tele.com Corporation had not been granted CLEG.st&/e found that
statements in the business plan to the contrary urdree.

1 110To find that Savage contravened section 50(1)(d) of the Aetust find that:

1. the untrue statements related to material facts,hemdfore were
misrepresentations, as defined in the Act,

2. Savage knew, or ought reasonably to have known liatitere
misrepresentations, and

3. Savage made the misrepresentations with the intenttieffiecting a
trade in a security.

Material Facts
9 111Did the three untrue statements relate to materiad?act

1 112In our view, whether the business was, or was not, incat@dmwas a fact that
could reasonably be expected to significantly affecvtiee of the securities. It
went to the heart of what the investors thought they \weyeng.

1 113Savage argues that incorporating the business was mdreigistrative and
easily completed. We do not agree but, even if it wasly completed, that
would in no way detract from the materiality of theruetstatement.

1 114We find that the untrue statement that Savage Tele.com Coquation was
incorporated in British Columbia or the state of Delaware vas of a material
fact and so was a misrepresentatian

1 115The primary goal of the Savage Tele.com business wasjtare 24 ISPs. Two
ISPs, Mountain Internet and Net Puppy, would have beerfisaymti start-up
assets of the Savage Tele.com business. On an objeedty in our view, the
untrue statements about the ownership of these two B reasonably have
been expected to significantly affect the value of thea8e Tele.com securities.
The two ISPs would have been the only significant busiagssts and operations
of the company at the time, and their ownership statwusdamve significantly
affected any assessment of the value of the businests datlire prospects.
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1 116We find that the untrue statement that Savage Tele.com Cogqgpation had
acquired two local internet service providers was of a mateai fact and so
was a misrepresentation

1 117The executive director argues that CLEC status wasalrib the Savage
Tele.com business and its ability to conduct the operaget out in the business
plan. We agree, but we are not persuaded that the idefthig holder of the
registration could reasonably be expected to signifigaitéct the value of the
securities. The correct information was elsewherherbusiness plan. In any
event, we do not think that a reasonable investor would lheee deterred by the
correct information that CLEC status had been awardaddther member of the
Savage group of companies, but would shortly be transfesr@ahéwly
incorporated Canadian company in order to comply with CRQirements.

1 118We dismiss the allegation that Savage made a misrepresentatianthe Maier
group by stating in the business plan that Savage Tele.com Qaration was
authorized by the CRTC to operate as a CLEC.

Savage’s knowledge

1 119Savage was the directing mind and will of the Savage cietebusiness. The
business plan described him as founder and president dg&awele.com
Corporation” and as that entity’s “driving force”. Hégl the drafting of the
business plan and must have been aware of its cantdetknew that it was
being sent to prospective investors.

1 120As the CEO, he was responsible for ensuring that aligpeesentations in the
business plan were true before providing them, or allowiagitto be provided,
to potential investors. He should have checked to ensuréhdéhawere true.

9 121There is also evidence that Savage actually knewhbdiusiness had not been
incorporated and that he and others involved in the busiveresmaking untrue
statements to prospective investors. On March 1, 2000/ch®slund terminated
the first lawyers, in part because of their failuréentmrporate the business. He
and others involved in directing and managing the busiresalheady been
soliciting investments in “Savage Tele.com Corp” for seva@nths and must
have known about the delay in incorporation.

1 122Nevertheless, the second lawyers advised BCSC stadlyr 2000 that Savage
had not appreciated that the delay in incorporation coudtttaffie solicitation. In
our view, while Savage must have known that Savage TeleGmryporation did
not exist, and that he (and those working under his dmgctvere falsely
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representing that it did, he did not appreciate thatittieie statement was
material.

1 123We find that Savage ought reasonably to have known that Savage Tele.com
Corporation had not been incorporated, and that the untrue satement to the
Maier group was a misrepresentation

1 124As directing mind and will of the Savage Tele.com busin€avage must have
known that Savage Tele.com Corporation had not acquired tisliounternet
when the business plan was sent to Mark Maier. |1&ilpi he must have known
that Savage Tele.com Corporation had not purchase@étbed ISP. Itis
obvious that such facts would be material.

1 125We find that Savage knew that Savage Tele.com Corporation had not
acquired two local ISPs, and that the untrue statement tthe Maier group
was a misrepresentation

1 126Savage argues that there is no evidence that the Maigp gid not at all times
know the true state of Savage Tele.com’s affairouinview, the executive
director having proved the misrepresentations, it is &maf§e to prove what he
asserts, that full disclosure about the delay in ina@atpn and the ISPs had
nevertheless been made to Mark Maier (and so to tierMroup) before they
entered into the subscription agreements. He has netsidon

Intention of effecting a trade

1 127Savage led the drafting of the business plan and s@mtauthorized or permitted
it to be sent) to investors with the intention of sitilg them to invest, and so
with the intention of effecting a trade.

1 128We find that Savage, with the intention of effecting a tradén a security:

a. made the statement that Savage Tele.com Corporation was
incorporated, when he ought reasonably to have known it was a
misrepresentation, and

b. made the statement that Savage Tele.com Corporation had acquired
two local internet service providers, when he knew it waa
misrepresentation,

and so contravened section 50(1)(d) of the Act
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Fraud

1 129Under section 57.1(b) of the Act, a person in Britistu@doia must not, directly
or indirectly, engage in or participate in a transacto series of transactions
relating to a trade in or acquisition of a securityhé person knows that the
transaction or series of transactions perpetratesud bn any person anywhere.

1 130We find that, in soliciting and purporting to sell securties of an entity named
Savage Tele.com Corporation, that did not exist, and in movingihds raised
in the solicitation out of a company bank account and into accountseld by
individuals, Savage engaged or participated in a transaction or ses of
transactions relating to a trade in or acquisition of a securi.

1 131The executive director alleges that in purporting toteethe Maier group
securities of an entity named Savage Tele.com Corpardtat did not exist, and
in moving the solicited funds from a company account igi@-company
accounts to put the funds out of their reach, Sagagenitted fraud. Soliciting
and purporting to contract for the purchase of secunfiescompany that did not
exist and moving the funds may have been improper, buttivese transactions
fraudulent? Apart from moving funds to Menton’s accoumt,ane not convinced
that they were.

Incorporation
1 132Savage engaged, or participated, in a series of transactidminating in the

purported sale to the Maier group of securities of a com@awgge Tele.com
Corporation, that did not exist.

1 133With respect to the four elements of fraud outlined abaxe find as follows.

The prohibited act

1 134We find that Savage deceived the Maier group when he falselgpresented to
them that they would be buying securities of Savage Tele.coGorporation
that did not exist. The falsehood went to the heart of what they \bereng.

Deprivation caused by the prohibited act

1 135Was deprivation caused by the prohibited act, consistingtoébloss or the
placing of the investors’ pecuniary interests at ri$k@ find that investors’
pecuniary interests were put at risk. They did not get the contract with Savage
Tele.com Corporation that they were told they would get.

Knowledge of the prohibited act

9 136Did Savage know that Savage Tele.com Corporation didxmste/Ne have
already found that Savage knew that he was falselygeptiag to the Maier
group that they would be buying securities of Savage Tefe@orporation.
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1 137Knowledge that the prohibited act could have as a consequence deprivation
Did Savage know that the deception about incorporation cawe &s a
consequence the deprivation of another (which deprivat@y consist in
knowledge that the victim’s pecuniary interests are ptislat? While he knew
the facts of the misrepresentation, we are not coaditicat Savage appreciated
what the consequences would be of carrying it to a asiacl. It appears that he
thought, albeit unreasonably, that the delay in incorpuydlie business was just
an administrative detail that would not affect theatation. There is no
evidence that he was aware of the full implicatioheloat he was doing.

1 138While his conduct may have been negligent, we are not convinctat it
amounted to subjective knowledge of the risk of deprivationWe dismiss the
allegation that Savage perpetrated a fraud when he purported teell to the
Maier group securities of an entity named Savage Tele.com Caymation that
did not exist.

Movement of funds

1 139In June 2000, Savage and Oslund moved the balance of teifwested by the
Maier group from a company bank account to the personatat of Savage’s
sister. They continued to spend the funds for company pwposAugust 2000,
after Oslund took US $150,000, Savage moved what remained fohthein his
sister’s account to the personal account of his fianogetdu.

9 140With respect to the four elements of fraud outlined abaxe find as follows.

The prohibited act

1 141Savage moved funds invested by the Maier group out ainpaoy bank account,
initially into his sister’'s account and, subsequenti{g iMenton’s account, to keep
them from being garnished. Savage intended to avoid a possibteorder
requiring the company to pay the funds into court whitéve suit took its course.
He intended to deceive the Maier group about the locafitime funds.

9 142Commissioners Graf and Milbourne find that moving the fundsout of the
company bank account to accounts held by individuals to avoid a pgble
court order was an act of deceit

9 143Commissioner Ford is not convinced that moving the fumdsnon-company
accounts was in itself an act of deceit or other frlerduneans. Savage intended
to avoid a possible court order requiring the company to @ajutids into court
while a possible civil suit took its course. His acsi@id not have that effect,
however, because the August 1, 2000 garnishment order namekl thatamo
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longer held the company accounts. There is no evidaatéhie Maier group
attempted to find the company accounts and to obtain anuither.

1 144In any event, although his immediate purpose was to degei@mmissioner
Ford’s view, Savage thought that he was first and fos¢mcting in the best
interests of Savage Telecom (Canada) Ltd by movinguth@sfin June from a
company account in order to preserve them.

1 145As reflected in their letter of June 9, 2000, the secamyérs had advised Savage
that he was not obliged to hold the funds in trust @te@ using the money for
company purposes. More important, in his sworn intervavidecember 2 and
11, 2003, Savage’s accountant told BCSC staff that he hagkddSavage that it
was his duty to “preserve” the funds for all investors f@dould do so by
opening “another bank account somewhere else so thatlyabibknow” and the
funds would not be garnished in any litigation. The actanirsaid he reminded
Savage that, wherever they were, the funds would recoanpany funds. He told
Savage that, to the extent the funds were used for tsemmd expenses, they
would be taxable as personal income. Oslund told BCSQssafSavage told
her that the accountant told him that it was acceptahigove the funds to a non-
company account in the name of an individual. Oslund $edcad received
similar advice from the accountant.

1 146While Savage and Oslund took funds out of a more tigiathtrolled account,
Oslund had power of attorney and signing authority overdggesaister’s
account. At this stage, it appears that they werenstifiaging the funds as
company funds.

1 147Moving the funds made it less likely that the Maier growuba be able to attach
a pot of money by a garnishing order, if they decided to swevekkr, while
some might view this as sharp practice or improper, Casianer Ford is not
convinced that a reasonable person would likely concludertbing the funds
was, in itself, dishonest, taking into account the fhat Savage had been advised
that he should hide them. It does not help that theu¢iveadirector has provided
no submissions on why a “reasonable decent person” wautthese facts, view
moving the funds to avoid garnishment as dishonest.

1 148Nevertheless, we all agree that, in subsequently mdwimds to Menton’s
account, Savage committed an act of deceit or other fientdmeans. Not only
did Savage intend to hide the funds, Savage gave up all compeatngls on the
funds. Menton was not a company director, officer opleyee. There is no
evidence that either Savage or Oslund had power of agtorrggning authority
over the account. It appears that Menton was the @ngop who had authority
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over the account. Savage allowed or enabled her to egeriths in the account
entirely as she saw fit. She did so.

1 149Savage argues that Menton was entitled to the funds gseosation for services
to the company and the amounts paid to her were not uneddsoBavage,
however, provided no evidence that supports his assertionprodlieced no
contract for services or evidence of any services providéddmnton to Savage
Telecom (Canada).

1 1500slund testified that Menton was involved with SavageEainment
Corporation which “never went anywhere and that watiteof [Menton’s]
involvement with the company”. Oslund’s evidence was Menton was not
involved with Savage Telecom (Canada). Savage did mmbier Oslund on this
evidence, or produce any evidence to rebut it.

9 151Commissioner Ford finds that Savage’s moving the funds from eompany
bank account and, subsequently, to Menton’s account was an auftdeceit or
other fraudulent means

Deprivation caused by the prohibited act
1 152Were the pecuniary interests of the Maier group placedkaby moving the
funds from the company account to non-company accounts?

1 153Moving the funds, first to Savage’s sister’s account, redalbe company’s
control over them. In the case of Menton, Savage gavéunds to someone who
was not entitled to them and was not a director, offceemployee of the
company, without any controls on her use of the fundd.aDbviously this put
all investors’ pecuniary interests at risk. The compaay &t greater risk of
losing the assets and any return on those assets, anbisvpstential returns
were threatened accordingly.

1 154We find that Savage’s moving the funds from a company bank accoutd
accounts held by individuals put the Maier group’s pecuniay interests at
risk.

Knowledge of the prohibited act

1 155Savage knew about the movement of the funds fromaimgpany bank account to
accounts held by individuals to avoid a court order, and haws known about
the lack of controls.

1 156We find that Savage had subjective knowledge of the movementtbe funds
from a company bank account to accounts held by individuals, to avoia
court order, and the lack of controls over the funds
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Knowledge that the prohibited act could have as a consequence deprivation

1 157Did Savage know that moving the funds from the company accould have as
a consequence the deprivation of another (which deprivatay consist in
knowledge that the victim’s pecuniary interests are puskat?

1 158When Savage moved the funds to his sister’'s accounpamncontrol was, to
some degree, maintained through Oslund’s having a powdoofiey and
making her a signatory on the account. At this staggpears that Oslund and
Savage were still managing the funds as company fund$ian8avage thought
that he was acting in the best interests of Savaggcdm (Canada) Ltd in moving
the funds to his sister’'s account. There is no egeé¢hat Savage appreciated
that the Maier group’s specific pecuniary interests miaghput at risk. Oslund
said that Savage believed they had no legal right to tigsfu

1 159We are not convinced that Savage subjectively knew tbaing the funds from
the company account to his sister’'s account could put thenjaeg interests of
the Maier group at risk.

1 160However, Savage must have known that Menton wasmibied to the funds he
moved to her account. It is obvious that enabling owalig the expenditure of
funds by someone who is not entitled to them, by somadm is not a director,
officer, or employee of the company, and without anytradsion her use of the
funds whatsoever would put all investors’ pecuniary intergstisk. The
company was at much greater risk of losing the assdtaranreturn on those
assets, and investors’ potential returns were threateceddngly.

1 161We find that Savage must have been at least reckless or wilfublind as to
the risks entailed in moving the funds to Menton’s account(seeR v.
Sansregre{1985), 18 CCC (3rd) 223 (SCC) at 23&¢cordingly, we find that
Savage had subjective knowledge that moving the funds to Mentoréscount
put investors’ pecuniary interests at risk.

1 162We find that Savage perpetrated a fraud in British Columbia ontrary to
section 57.1(b) of the Act when he moved what remained of thends
invested by the Maier group to Menton’s account, giving her urestricted
access to funds to which she was not entitled

Submissions on sanctions
1 163We direct the parties to make their submissions octwans as follows:

By December 21, 2007 the executive director delivers submssio
Savage and the secretary to the Commission.
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By January 11, 2008 Savage delivers response submissions to the
executive director and the secretary to the Commission.

By January 18, 2008 the executive director delivers reply ssms (if
any) to Savage and the secretary to the Commission.

1 164We will consider whether to impose sanctions under setié1(1) and 162 of
the Act, as amended to November 22, 2007.

1 165If either party wishes an oral hearing on the issusaattions, they must tell the
other party and the secretary to the Commission by Jatdaf008. If so, an
oral hearing will be held on January 21, 2008.

1 166December 14, 2007

For the Commission

Robhin E. Ford
Commissioner

John K. Graf
Commissioner

Robert J. Milbourne
Commissioner
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