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Decision

I Introduction

This is a hearing and review under section 28 oBHearities Act, RSBC 1996,
c. 418 of a decision of a hearing panel of the Investnmehuistry Regulatory
Organization of Canada (IIROC) that Blackmont Capital and Dean Shannon
Duke contravened IIROC rules (September 1, 2010) and imposiadfipe on
them (December 20, 2010).

Il Background
A notice of hearing issued by IIROC on October 29, 2009 cwaddhree counts
of alleged contraventions of IIROC rules by the respotsle

Count 1 alleged that between January 2003 and March 2007 niglatiand Duke
entered into and patrticipated in an arrangement whichvesddhe payment of
commissions to a third party who placed orders in thewats of seven clients,
without disclosing the details and the existence of ttengement to the clients,
contrary to IIROC Rules 29.6 and 29.1.
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Count 2 alleged that between January 2003 and October 200KnBlat and
Duke effected trades in the accounts of clients basédeoinstructions of a third
party without the existence of a duly executed trade aa#i@n, contrary to
IIROC Rule 200.1(i)(3).

Count 3 alleged that between January 2003 and October 200KBlat failed

to obtain documents and verify identities for somevants as required under the
Proceeds of Crime (Money Laundering) and Terrorist Financing Regulations and

in doing so contravened IIROC Rule 29.1.

The IIROC hearing panel found that Blackmont and Duke cosed 1IROC
rules under counts 1 and 2 and that Blackmont contraddRexC rules under
count 3.

Blackmont and Duke are asking us to set aside the pamelisg on Count 1, and
in any event, to reduce the penalty the panel imposeeddlathat finding. Duke
is also asking us to reduce the panel's penalty decidiatedeto its finding on
Count 2.

IIROC is asking us to vary the penalty decision by ongeBlackmont and Duke
to disgorge the commissions earned by each of them in doomedth the
contraventions found by the panel.

1] Analysis

A Standard of Review

Under section 28 of the Act the Commission may revielg@sion of a self
regulatory body like IROC. The Commission may confanvary the decision
or make another decision it considers proper.

The Commission’s standard for reviewing decisions underose28 is set out in
section 5.9(a) of BC Policy 15-6®¢1earings as follows:

“5.9 Form and scope of reviews

(a) Wherethereview of an SRO decision proceeds as an appeal

— The Commission does not provide parties with a secomibopi
on a matter decided by an SRO. If the decision undemwvasie
reasonable and was made in accordance with the lawyidhence,
and the public interest, the Commission is generaliyctaht to
interfere simply because it might have made a diffedecision in
the circumstances. For this reason, generally, treopeequesting



111

112

113

114

115

2011 BCSECCOM 490

the review presents a case for having the decision revake
varied and the SRO responds to that case.

In these circumstances, the Commission generallyroomthe
decision of the SRO, unless

» the SRO has made an error of law

* the SRO has overlooked material evidence

* new and compelling evidence is presented to the Commission
or

* the Commission’s view of the public interest is différisEam
the SRO’s.”

As stated in BCP 15-601, the Commission is reluctanttésfere in SRO
decisions that, among other things, are reasonable.evwyif the Commission
finds that an SRO decision under review is not reasonialldl consider
whether to confirm or vary the decision, or make haptlecision it considers
proper.

The respondents say that the IIROC hearing panel erladiibecause it:

» confused the requirements of IROC Rule 29.6 and sectiaf ti& Securities
Rules BC Reg 194/97 made under t&eeurities Act RSBC 1996 c. 418, and

» found that the respondents contravened IIROC Rule 28&céipr 53 of the
Securities Rules, and IIROC Rule 29.1 without sufficient evidence.

B Liability Decision
1. Factual background
During the relevant period, Blackmont (then under anathene) carried on

business as a registered dealer in British Columbia. Bakeemployed by
Blackmont as a registered representative.

Seven large banks based in Switzerland and Liechtergteimed accounts for
undisclosed bank customers with Blackmont and authorit@ib@ Finanz AG, a
Swiss-based asset management company, to give tradingiimstis in the
accounts on behalf of the banks’ customers. Theipehof Clarion was Carlos
Civelli.

The banks’ customers entered into agreements withattkeskauthorizing Clarion
to manage their portfolios, and entitling Clarion to consiois rebates for doing
So.
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The banks’ customers entered into separate agreeméht€lation setting out,
among other things, investment strategy, fees and coromsssiThe banks are
not a party to those agreements and do not know the tditing agreements.

Duke did the trading in the accounts on Clarion’s insionst He agreed with
Clarion to rebate to Clarion 30% of the commissioDske retained 20% of the
commissions and the remaining 50% went to Blackmont.

IIROC Rule 29.6 requires a registrant to obtain priortemittonsent of the client
before entering into any commission-sharing arrangenteattion 53 of the
Securities Rulesrequires a registrant to disclose commission-shariramngements
to the client. Following a sales compliance reviewIBOC staff in 2007 neither
Blackmont nor Duke were able to produce the European bemksénts to the
commission-sharing arrangement with Clarion, nor Weeg able to produce any
records showing that they had disclosed the arrangamém banks. Blackmont
and Duke asked Civelli to obtain the consents from thhedhaWhen Civelli
refused, Blackmont terminated the commission-sharirangement.

2. Contravention of IROC Rule 29.6

The allegations in Count 1 of the IIROC notice of heguarise from the
commission-sharing arrangement. Count 1 alleges thakiBont and Duke
entered into the commission-sharing arrangement “witdisgtosing the details
and the existence of the arrangements” with the slitantrary to Rule 29.6 . . .
and/or ... Rule 29.1.”

IIROC Rule 29.6 says:

“29.6. No Dealer Member or any . . . employee . .a Dealer
Member shall give, offer or agree to give or offergdily or
indirectly, to any . . . agent of a customer . . .agty, advantage,
benefit or any other consideration in relation to bunginess of the
customer with the Dealer Member, unless the prior writtensent
of the customer has first been obtained.”

In finding that the respondents contravened Rule 29.6|R@Q hearing panel
said:

“Rule 29.6 is clear and unequivocal. Rule 29.6 requireghkat
Respondents obtained from the Banks prior to the payoiemty
of the commissions under the Commission Arrangement th
Banks’ written consent to such payment. Without thisrpr
written consent, neither Blackmont nor Mr. Duke skcudve
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made or authorized any payments under the Commission
Arrangement.

Indeed, Rule 29.6 requires that [Blackmont] and Mr. Duke poio
agreeing to the Commission Arrangement should havensotai
this prior written consent.”

There is an obvious discrepancy between the languageuint @ of the notice of
hearing and the language in Rule 29.6. The allegation inaiee of hearing is
that the respondents’ failure to disclose to the barksléhails and existence of
the commission-sharing arrangement with Civelli wasrgravention of Rules
29.6 and 29.1. Yet, as far as Rule 29.6 is concerned, thaaysd nothing about
disclosure. It requires nothing other than the obtainirgpo$ent.

The allegation in Count 1 therefore is not and cdrbeaan allegation that
Blackmont and Duke contravened Rule 29.6 — Rule 29.6 contautisclosure
requirement. Count 1 does not allege any other miscotitlatctould be a
contravention of Rule 29.6, and the particulars in thteca of hearing cite only
the alleged failure to disclose as required under ses8af theSecurities Rules
as a basis for the contravention of Rule 29.6. Thesethe only allegation in
Count 1 is that the respondents’ failure to discloseeience and details of the
commission-sharing arrangement to the banks wasteagention of Rule 29.1

A notice of hearing is the foundation of hearings beftROL panels and this
Commission. It identifies the alleged misconduct thatrespondent has to meet.
It establishes the issues to be determined at the gedtifollows that a panel
does not have jurisdiction to determine matters not all@géhe notice of

hearing. (Particulars need not be in the notice ofilgaout must relate to an
allegation that is in the notice.)

It follows that the IIROC hearing panel did not have jirisdiction to make a
finding that the respondents contravened Rule 29.6 bedaeisetice of hearing
did not allege misconduct that would constitute a conhtawe of that Rule. The
panel therefore erred in law in finding that the respotgleontravened Rule 29.6.

We set aside the IIROC hearing panel’s finding thatéspondents contravened
IIROC Rule 29.6.

3. Contravention of IROC Rule 29.1
Count 1 alleges that the respondents’ failure to disdlos commission-sharing
arrangement was a contravention of IROC Rule 29.1.
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the relevant portions of section 53:

“63(2) ...ifaregistrant... paysto ... amsotperson a
commission or other compensation related to the pueabiasale
of a security . . . on behalf of a client . . . thgistrant must
disclose the compensation to the client on whose bidteal
purchase or sale is made.

(3) . . . the disclosure required [under subse¢Bpmust . . .
be made . . . [at] the time the purchase or sale deraaas soon as
practicable after that time.”

IIROC Rule 29.1 says:

“29.1. Dealer Members and each . . . Registered Repragenta.
of a Dealer Member . . . shall not engage in any busic@sduct or
practice which is unbecoming or detrimental to the publiceste .

The panel found that the respondents contravened Ruld@@alise they did not
comply with the provisions of section 53 in relatiortte commission-sharing
arrangement.

Section 53 of the Securities Rules
This is how the panel describes the requirements iroses3:

“Section 53 expands upon the provisions of Rule 29.6 by requiring
that the written disclosure that the Respondents tegpeovide to

their clients prior to the payment of any share ofdtv@missions

to [Clarion] under the Commission Arrangement shoultuahe

details of the amount of commission that was paid tarj@h] and

the service for which this commission was to be paid.”

This paragraph presents two problems. First, it is lear evhat the panel means
when it says that section 53 “expands upon the provisioRsllef29.6.” There is
no suggestion in section 53 that it is related in anytwdule 29.6, although it
deals with the same general subject matter. Secam@attel implies that section
53 would have required disclosure of the commission-sharir@ggement “prior
to the payment of any share of the commissions” toi@@larThis is a
misinterpretation of section 53. Section 53 requiredadisce to the client of an
arrangement related to the purchase or sale of a secaljtyat the time the
purchase or sale is made or as soon as practicablaftbere
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1 33 This paragraph is one of several that show the confursithe panel’s reasoning

in terms of the requirements of Rule 29.6 and section 53:

* The panel incorrectly described section 53 as an “expansidRile 29.6.

» The panel misinterpreted section 53 as to the time framéich disclosure
must be made.

* In considering the respondents’ attempts to rectifyreéloerds, the panel refers
to the banks’ signing “the necessary documentationtishs¢he provisions of
Rule 29.6 and Section 53”. The banks would have had tdRsitgm29.6
consents but would not have had to sign anything in connewtib the
requirements of section 53.

* In considering the onus of proof, the panel referred ¢épits of the required
prior written consents from the Banks as required big R9.6 and Section
53”. There is no requirement in section 53 to obtain eatss

Sufficiency of evidence - contravention of section 53

1 34 The panel found that, for IROC to prove the respondeatstravention of
section 53, it was sufficient for IIROC to prove otiat there was no evidence in
the respondents’ files that they had disclosed the assion-sharing arrangement
to the banks as required by that section.

1 35 The respondents say that because section 53 does no¢ i@ayirecords to be
kept in the registrant’s files, it was not open topheel to find a contravention of
section 53 solely on that basis. They say that togpaosontravention of that
section, IIROC must produce other evidence that the redsptsi1did not make the
required disclosure.

1 36 In its liability decision, the IIROC hearing panel saittabout the importance of
keeping proper records:

“Disclosure of the identity of these market particizatieir
trading authority and their means of compensation is aethiev
through the creation and retention of various formeoérds. . . .
Dealer Members and registered representatives as gatekeépe
Canadian capital markets are required to keep such recbhnés.
contents of such records and how thare] fre to be kept is
spelled out in the rules and regulations governing all [zt

SO participate as gatekeepers.”

1 37 Blackmont and Duke, as participants in a regulated industeyexpected to keep
proper records. Among those records a registrant woulgdseied to keep are
records showing compliance with regulatory requirements.
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Here, the registrants ought to have retained recordsvofdhenade disclosure to
the clients, but they are unable to produce thoseds@rd they concede that
they do not exist. Neither is there any evidence to explhy the records do not
exist. Inthese circumstances, the panel was ahtaléenfer from the absence of
the records that the respondents did not make the diselosyuired by section
53.

We confirm the IIROC hearing panel’s finding that the resiemts contravened
section 53 of th&ecurities Rules.

Contravention of 11ROC Rule 29.1

The panel found that the respondents, in contraveningpseéx? of theSecurities
Rules, engaged in business conduct or practice which is unbec@ming
detrimental to the public interest, contrary to IROJeR20.1.

The panel’s finding is based on its view that the mékéore it “involves more
than merely a case of missing paperwork or mere adnaitigrerror.” Implicit
in its finding is that the contravention of section 53wd not amount to a
contravention of Rule 29.1 if the respondents’ contrawardf section 53 was
through inadvertence or error.

In Octagon, [2007] IDACD No. 16, the Ontario Securities Commission,
considered whether the negligent contravention of TRGles would constitute a
contravention of Rule 29.1. The OSC panel cEadeau, [2005] IDACC No. 25:

“A majority of the Hearing Panel found that there wasbreach in
this case. By-Law 29.1 is intended to focus primarily orsgua
criminal and unethical conduct rather than negligent canduc
There was no evidence that Gareau acted unethically setise
that he acted for an improper purpose. If anything, thisansse
of negligence rather than one of personal gain oricoof
interest.”

The OSC went on to say:

“There is no evidence Octagon acted unethically orrior a
improper purpose. There is no evidence that Octagon had a
conflict of interest. There is no evidence of diststmaotive or
blameworthy conduct by Octagon . . . .
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Octagon was under a regulatory duty which required it tocesee
reasonable care. Breach of a duty of care is negigdut it does
not follow that mere negligence constitutes a discgiy

offence. . . . It could be said that Octagon was nedligetthat
finding, if made, is not sufficient to constitute condudbesoming
or detrimental to the public interest contrary to Bywi20.1. Only
aggravated negligence could lead to that conclusion.”

1 44 The OSC also citedC Dickson Davidson PartnersLtd., [1989] TSEDD No. 10:

“The respondent was not actuated by dishonest or improper
motives, and we are unable to say that, in the particula
circumstances, his negligence was of such a charadiefalb
within the description of ‘conduct that is unbecoming: .”

1 45 In David Moffat Little, a 2007 decision of an Ontario District Council IDA panel,
said this:

“It was argued, on behalf of Mr. Little, that evergrisgression by
an employee of a Member does not, of itself, amouobtmluct
unbecoming or to conduct detrimental to the public interesta A
general proposition, that is probably a sound contentitowever,
we have difficulty accepting the generality of theesteent found
in IDA v. Bahcheli, [2004] IDACD No. 12, that:

... Implicit in the charge [of conduct
unbecoming] is a degree of moral turpitude or, at
the very least, bad faith on the part of the
Respondent.

Moral turpitude or bad faith could certainly turn, what othse
might be a minor transgression, into conduct unbecoming.
However, we are unable to accept that they are amtisis
ingredient of all charges of conduct unbecoming. . . .

It is our view that transgressions must be looked dtadight of
the reputation which the investment industry must meintaethe
eyes of the public and the effect which the transgressiala

have upon that reputation. The public interest demants tha
Members of the industry, and their employees, be hedoviery
high standard of financial probity. They must be trustezhibse
they handle other people’s money. They must be seha t
trustworthy. If conduct could even appear to cast doubt upin t
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probity, then it could be detrimental to the public inteesast
constitute conduct unbecoming.”

The only evidence the panel relies on to support its finthagthe respondents’
failure to make disclosure was not inadvertent wasdaetion of Civelli when
asked to obtain the banks’ consents. The panel says:

“This is not a case of ‘inadvertenced documentary

deficiencies’. If such were the case, surely Mr. diiead the

Banks would have signed the necessary documentatiotigfy sa
the provisions of Rule 29.6 and Section 53 and continue trading i
the Accounts.

One would have thought that the payment of $682,725.62 to
[Clarion] on Mr. Civelli's instructions over the Reknt Period, an
expanse of a little over 4 years, would have encourage@ivilli
to remedy the claimed inadvertent documentary defigi@morder
for the parties to continue what would appear to have aeather
lucrative financial arrangement for [Clarion].”

The panel's reasoning in these paragraphs is obscuray lierthat the panel is
inferring that if the commission-sharing arrangemergsavknown to the banks,
remedying the paperwork would have been a non-issue. Uratdine of
reasoning, it would follow that Civelli's refusal to coogier is evidence that the
commission-sharing arrangement was viable only for sp dsthe banks were
kept in the dark.

In the absence of any other evidence to corroboratdhbory, that line of
reasoning is mere speculation. In any event, it is isoffecient basis to conclude
that the respondents’ failure to make disclosure wagadvertent. On top of
that, the respondents' efforts to regularize the papenhookgh Civelli had
nothing to do with section 53. The intent was to obtagnldanks’ consent as
required under Rule 29.6. The respondents did not need Gigeltiperation to
disclose the arrangements to the banks.

Neither did the panel identify any other evidence to detratesthat the
respondents’ contravention of section 53 amounted tat@as@ntion of Rule
29.1. After commenting at length on the importance xldsure, both generally
and in the context of the registrant-client relasioip, it simply concluded that the
respondents “failed in their duties as gatekeepers enairthihdisclosure
principle was met with respect to trading in the accalt cited no evidence, for
example, as to what the clients may have done legdiden aware of the
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commission-sharing arrangement, or as to what hamamyifthe clients suffered
as a result of the non-disclosure.

The IIROC hearing panel noted in its decision a numbé&abbrs that in our

opinion are relevant to the issue of whether the redgrae’ contravention of

section 53 amount to a contravention of Rule 29.1:

* the commission-sharing arrangement was not illegal

» there was no loss to clients

» there was no evidence of unjust enrichment

* there were no complaints from the banks

» there was no attempt to conceal the commission-gharirangement from the
regulators

» all parties to the commission-sharing arrangementéviidly aware of what
was happening with respect to trading” in the accoufitthére was not
written authorization for this trading activity, theraswcertainly verbal
authority.”

To this we would add that the commissions paid by the baaks mot higher as a
result of the commission-sharing arrangement than wobthweise be the case,
and in any event the beneficial owners of the accoauttsorized the
commissions.

Of all of these factors, the most significant byigathat the banks were mere
intermediaries and had no financial interest in tharo@ssion-sharing
arrangement. That was a matter between Clarionrenbdeneficial owners of the
accounts, who agreed to and authorized the arrangement.

In considering its finding on Rule 29.6 (which we have seteg, the panel said,

“. .. Inthe matter at hand, the question is beggdd atether the
customer is each of the Banks in whose names the Atcoene
registered, or the Banks’ customers, the acknowledgedfizial
owners of the securities in the Accounts and the pantie bore
the cost of the commission payments to [Clarion].”

The same can be said about the requirements of sé&j@mnd in considering
whether the respondents’ conduct is a contraventidtutd 29.1, it is central to
the issue. The beneficial owners were the only ofiestad by the commission-
sharing arrangement and they knew about it and agreedAoytcontravention
of section 53 that is based only on the respondentsiéaib make disclosure to
the banks is purely technical.
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In addition, there was no evidence that the respondesnsiuct in contravening
section 53 was intentional, was motivated by dishoinéstt or for an improper
purpose, or was otherwise unethical. Neither, in our opjiwas the
respondents’ conduct likely to impair the public’s trusthef industry.

In these circumstances, the IIROC hearing panel enrtzavi in finding that the
respondents’ contravention of section 53 of$baurities Rules amounted to a
contravention of IROC Rule 29.1.

We set aside the panel’'s finding that the respondentsasenied [IROC Rule
29.1.

C Penalty Decision

Penaltiesrelated to Count 1

In its December 20, 2010 penalty decision, the IIROC hepang! fined
Blackmont $612,500 and Duke $245,000 for its findings against them unde
Count 1.

We have set aside the findings of the IIROC hearing ghatthe respondents
contravened IIROC Rules 29.6 and 29.1. It follows thaptralties related to
those findings must also be set aside, and that [IR@@plication to order
disgorgement is moot.

We set aside the penalties imposed by the hearing péeteldréo Count 1.

Penaltiesrelated to Count 2
That leaves Duke’s submission that the penalty the jpapelsed for his
contravention under Count 2 of the notice of hearing lshoe reduced.

In its December 20, 2010 penalty decision the IIROC hearinglfimed Duke
$20,000 for its findings against him under Count 2.

The panel also ordered that Duke, because he was a répadea

* Dbe prohibited from approval in any capacity in the investnmehtstry for a
period of six months ending June 30, 2011, and

» if he applies for readmission to the industry after Bhe2011, a term of his
re-approval include a six month period of strict supervisioa the
requirement that he must have first successfully ceteglIROC’s Code and
Practices Handbook examination.
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Duke acknowledges the prohibition is now moot. He sayfitbdor Count 2
should be only $5,000 and that we should set aside the codithposed in
connection with any application he may make for reasionis

These are the factors the panel considered in imptsn$§20,000 fine on Duke

for his contravention of Count 2 and for his status sepaat offender:

» there was no loss to clients

* in contrast to Blackmont, whose conduct the panel destias “benign
neglect”, Duke “was concerned about the necessary pagebging extant”
and was “actively attempting” to obtain necessary doctaten

» there was no evidence of unjust enrichment

* there were no complaints from the banks

» there was no attempt to conceal the commission-ghariangement from the
regulators

» after the 2007 sales compliance review, he fully coopdnaith IIROC staff

» all parties to the commission-sharing arrangementévidlty aware of what
was happening with respect to trading” in the accoutftghére was not
written authorization for this trading activity, theraswcertainly verbal
authority”

» this is Duke’s third disciplinary matter - he entered g@ttlements with the
TSX Venture Exchange and its predecessor in 1997 (in whicdmitted,
among other things, to discretionary trading without authtian) and 2003
(in which he admitted to effecting trades for a cliehbvdid not have the
intention to settle and to failing to discharge his obl@gats a gatekeeper).

For his contraventions under Count 2, the panel impogeshalty of $20,000 -
the minimum penalty under IIROC guidelines of $5,000 foheHdthe four
accounts in connection with which it found Duke contraddRele 200.1(i)(3).

In our opinion, the panel did not err in law in imposihgge penalties on Duke in
connection with its findings on Count 2, nor do we fitsddecision otherwise
unreasonable. We confirm the panel's penalty decision adaurke under

Count 2.

\% Decision
We set aside the IIROC hearing panel's decision tletéspondents contravened
IIROC Rule 29.6.

We set aside the panel's decision that the respondentsavened [IROC Rule
29.1.
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1 70 We set aside the penalties imposed by the panel retatisdfindings against
Blackmont and Duke under Count 1.

1 71 We confirm the panel's penalty decision against Duke retatéd findings
against him under Count 2.

9 72 October 27, 2011

1 73 For the Commission

Brent W. Aitken
Vice Chair

David J. Smith
Commissioner

Shelley C. Williams
Commissioner
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