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Introduction

We, the Canadian Securities Administrators (CSA or we), are implementing amendments to:
e National Instrument 41-101 General Prospectus Requirements (NI 41-101),
e National Instrument 44-101 Short Form Prospectus Distributions (NI 44-101),
e Nationa Instrument 44-102 Shelf Distributions (NI 44-102), and

e National Instrument 44-103 Post-Receipt Pricing (NI 44-103).



We are also implementing changes to:

e Companion Policy 41-101CP to National Instrument 41-101 General Prospectus
Requirements (41-101CP),

e National Policy 41-201 Income Trusts and Other Indirect Offerings (NP 41-201),

e Companion Policy 44-101CP to National Instrument 44-101 Short Form Prospectus
Distributions (44-101CP),

e Companion Policy 44-102CP to National Instrument 44-102 Shelf Distributions
(44-102CP),

e Companion Policy 44-103CP to National Instrument 44-103 Post-Receipt Pricing
(44-103CP), and

e Nationa Policy 47-201 Trading Securities Using the Internet and Other Electronic
Means (NP 47-201).

The rule amendments and policy changes have been made by each member of the CSA. In some
jurisdictions, Ministerial approvals are required for these changes. Provided all necessary
ministerial approvals are obtained, the rule amendments and policy changes will comeinto force
on August 13, 2013. Where applicable, Schedule J provides information about each jurisdiction’s
approval process.

Substance and Pur pose of the Rule Amendments and Policy Changes

The rule amendments and policy changes set out modifications to the prospectus pre-marketing
and marketing regime in Canada for issuers other than mutual funds and investment funds filing
a prospectus on Form 41-101F2 Information Required in an Investment Fund Prospectus or
Form 41-101F3 Information Required in a Scholarship Plan Prospectus. These changes will
increase the range of permissible pre-marketing and marketing activities in connection with
prospectus offerings. The current regulatory regime limits those activities.

Pre-marketing
“Pre-marketing” occurs when a party communicates with potential investors before a public
offering and includes other promotional activity that occurs before a preliminary prospectusis
filed. Unless the issuer is relying on the bought deal exemption in Part 7 of NI 44-101, pre-
marketing has been prohibited in Canada. Specifically,
e securities|egidation has prohibited any form of marketing for a public offering unless a
preliminary prospectus has been filed and receipted, and
e investment dealers have not been permitted to solicit expressions of interest from
investors until a preliminary prospectus has been filed and receipted.

The bought deal exemption provides alimited accommodation for issuers seeking certainty of
financing. Generally, the bought deal exemption allows solicitations of expressions of interest before
thefiling of apreliminary short form prospectus if, anong other things:



e theissuer has entered into an enforceabl e agreement with an underwriter who has agreed to
purchase the full amount of the offering,

e theissuer hasissued a news release announcing the agreement, and

e theissuer filesapreliminary prospectus within four business days of entering into the
agreement.

Marketing

“Marketing” includes oral or written communications after the filing of a preliminary prospectus.
During the “waiting period” between the filing of a preliminary prospectus and afinal prospectus,
certain limited marketing activities have been permitted under securities legislation.

Policy rationales for existing rules
The policy rationales for the existing rules include:

e Equal access to information
e Generaly, material information given to investors in connection with a public offering
should be in the prospectus.
e The prospectus should be available to al investors.

e Deterring conditioning of the market

e Issuersand investment dealers should not condition or prime the market before the
preliminary prospectusis filed.

e Deterring insider and tippee trading
e The pre-marketing restrictions reinforce the requirement that insiders and “tippees’ (as
described in section 3.2 of National Policy 51-201 Disclosure Sandards) should not

trade on the basis of information about a potential offering that has not been generaly
disclosed.

e |Investor protection through adequate disclosure of proposed offering
e A prospectus provides “full, true and plain disclosure” of all material facts.
e Theissuer and the underwriters are potentialy liable for any misrepresentationsin the
prospectus.

e Theissuer and the underwriters should use the prospectus as the main disclosure
document for investors.

We believe that the policy rationales set out above are still valid and we have attempted to
address them in the rule amendments and policy changes. The purposes of the rule amendments
and policy changes are to:

e ease certain regulatory burdens and restrictions that issuers and investment dealersfacein
trying to successfully complete a prospectus offering, while at the same time providing
protection to investors, and

e clarify certain mattersin order to provide clear rules and a*“level playing field” for
market participants involved in a prospectus offering.



In particular, the rule amendments will, subject to certain conditions:
e expressy allow non-reporting issuers, through an investment dealer, to determine interest
in apotential initial public offering by communicating with accredited investors, and
e expressy alow investment dealers to use marketing materials and conduct road shows
after the announcement of a bought deal, during the “waiting period”, and following the
receipt of afinal prospectus (subject to appropriate limitations designed to address
investor protection concerns).

The rule amendments and policy changes a so specify when bought deals and bought deal
syndicates can be enlarged, and provide greater clarity regarding certain practices used in
connection with bought deals.

Schedule D sets out the amendments to NI 41-101 and the changes to 41-101CP. Schedule E sets
out the changes to NP 41-201. Schedule F sets out the amendmentsto NI 44-101 and the changes
to 44-101CP. Schedule G sets out the amendments to NI 44-102 and the changes to 44-102CP.
Schedule H sets out the amendments to NI 44-103 and the changes to 44-103CP. Schedule | sets
out the changesto NP 47-201.

Background

The CSA previously requested comment on proposals reflected in the rule amendments and
policy changes. On November 25, 2011, we published a Notice and Request for Comment
relating to the rule amendments and policy changes (the November 2011 Materias).

In devel oping the rule amendments and policy changes, we conducted:

e research on prospectus marketing regimes in the United States (including recent changes
as aresult of the Jumpstart Our Business Startups Act) and other foreign jurisdictions,
and

e informal consultationsin 2008, 2010 and 2012 with certain issuers, investment dealers,
institutional investors, other market participants and advisory committees in various CSA
jurisdictions.

Summary of Written Comments Received by the CSA

The comment period for the November 2011 Materials ended on February 23, 2012. We received
written submissions from 16 commenters. We have considered the comments received and thank
all of the commenters for their input. The names of the commenters are contained in Schedule B
and asummary of their comments, together with our responses, is contained in Schedule C. The
comment letters can be viewed on the Ontario Securities Commission website at
WWW.OSC.gov.on.ca.

Summary of Changesto the Instruments and Policies

After considering the comments received on the November 2011 Materias, aswell as
information on foreign prospectus marketing regimes and the comments we received during our
informal consultations, we have made some revisions to the November 2011 Materials. Those
revisions are reflected in the rule amendments and policy changes we are publishing
concurrently with this notice. As these changes are not material, we are not republishing the rule
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amendments and policy changes for afurther comment period.

Schedule A contains a summary of notable changes between the rule amendments and policy
changes and the November 2011 Materials.

Upcoming changesto SEDAR

Before the rule amendments and policy changes come into force, we will create new “ document
types’ for prospectus filings on the System for Electronic Document Analysis and Retrieval
(SEDAR). In particular, we will create new document types for “marketing materials” and
“confidential marketing materials’.

These new document types will allow issuers to accurately file, or deliver, on SEDAR the
materials contemplated by the rule amendments. In particular,

e “marketing materials’ would be used for the documents required to be filed under
paragraphs 13.7(1)(e), 13.7(7)(a), 13.8(1)(e) and 13.8(7)(b) of NI 41-101, paragraphs
7.6(1)(e) and 7.6(7)(a) of NI 44-101, paragraph 9A.3(1)(e) and subparagraph
9A.3(7)(b)(ii) of NI 44-102, and paragraphs 4A.3(1)(e) and 4A.3(8)(b) of NI 44-103, and

e “confidential marketing materials’ would be used for the documents required to be
delivered under paragraphs 13.7(4)(c), 13.8(4)(c) and 13.12(2)(c) of NI 41-101,
paragraphs 7.6(4)(c) and 7.8(2)(c) of NI 44-101, paragraphs 9A.3(4)(c) and 9A.5(2)(c) of
NI 44-102 and paragraphs 4A.3(5)(c) and 4A.6(2)(c) of NI 44-103.

In connection with the existing filing type for “short form prospectus (NI 44-101)”, we will
create anew filing subtype for “marketing materials for bought deal” in order to alow issuersto
file marketing materials for a bought deal under Part 7 of NI 44-101 before the filing of the
preliminary short form prospectus. However, CSA staff will not make those marketing materials
public until after the preliminary short form prospectusis filed and receipted.

Local Matters

Schedule Jis being published in any local jurisdiction that is making related changes to local
securities laws, including changes to local notices or other policy instrumentsin that jurisdiction.
It aso includes any additional information that is relevant to that jurisdiction only.

Withdrawal of Staff Notice

Asaresult of the amendmentsto NI 44-101, CSA Staff Notice 47-302 Pre-Marketing of
Underwriters Options on Bought Deals (the Staff Notice) isno longer required. In particular,
the new definition of “bought deal agreement” in subsection 7.1(1) of NI 44-101 providesthat a
bought deal agreement may not have an option, other than an over-allotment option, for any
party to increase the number of securities to be purchased. Consequently, the Staff Notice will be
withdrawn effective August 13, 2013.



Questions
Please refer your questions to any of:

Larissa Streu

Senior Legal Counsel, Corporate Finance
British Columbia Securities Commission
(604) 899-6888

Istreu@bcsc.be.ca

Lanion Beck

Lega Counsel, Corporate Finance
Alberta Securities Commission
(403) 355-3884
lanion.beck@asc.ca

Patrick Hlavac-Winsor

Lega Counsel, Corporate Finance
Alberta Securities Commission
(403) 355-2803
patrick.hlavac-winsor@asc.ca

Tony Herdzik

Deputy Director, Corporate Finance
Financial and Consumer Affairs Authority
of Saskatchewan

(306) 787-5849

tony.herdzik@gov.sk.ca

Bob Bouchard

Director, Corporate Finance
Manitoba Securities Commission
(204) 945-2555
bob.bouchard@gov.mb.ca

Michael Bennett

Senior Legal Counsel, Corporate Finance
Ontario Securities Commission

(416) 593-8079
mbennett@osc.gov.on.ca

Melanie Crouch

Lega Counsel, Corporate Finance
Ontario Securities Commission
(416) 593-8232
mcrouch@osc.gov.on.ca

Rosetta Gagliardi

Senior Policy Adviser

Autorité des marchés financiers
(514) 395-0337, ext. 4462
rosetta.gagliardi @lautorite.qc.ca

CdineMorin

Senior Policy Adviser

Autorité des marchés financiers
(514) 395-0337, ext. 4395
celine.morin@lautorite.qc.ca

Jason Alcorn

Lega Counsel

New Brunswick Securities Commission
(506) 643-7857
jason.alcorn@nbsc-cvmnb.ca

Kevin Redden

Director, Corporate Finance

Nova Scotia Securities Commission
(902) 424-5343
reddenkg@gov.ns.ca



Schedule A
Summary of Changesto the November 2011 Materials

Application

The November 2011 Materials provided that the rule amendments and policy changes would
apply to issuers other than mutual funds. The revised rule amendments and policy changes aso
do not apply to investment funds filing a prospectus in the form of Form 41-101F2 Information
Required in an Investment Fund Prospectus or Form 41-101F3 Information Required in a
Scholarship Plan Prospectus. This would maintain the status quo for these investment funds.

We have revised the rule amendments and policy changes so that NI 41-101 and 41-101CP
contain separate sections for investment funds and issuers other than investment funds. CSA staff
are considering potential disclosure reforms for these investment funds as part of afuture stage
of the CSA’ s point of sale project.

Testing of the Waters Exemption for PO Issuers
Private company with public control person
The November 2011 Materials provided that due to insider/tippee trading concerns, the testing of
the waters exemption for issuers planning to conduct an initial public offering (IPO issuers)
would not be available to IPO issuers that are already public companiesin aforeign jurisdiction.
In response to the November 2011 Materials, comments were raised regarding insider and tippee
trading concernsin relation to the use of the testing of the waters exemption by an 1PO issuer
that isthe subsidiary of a public company. We have revised the amendments to NI 41-101 to
specify that the testing of the waters exemption for 1PO issuers cannot be used for an issuer if:

e any of theissuer’s securities are held by a control person that is a public issuer, and

e theinitial public offering would be amaterial fact or material change with respect to the

control person.

Who may be solicited

The November 2011 Materials limited the class of persons who may be solicited under the
testing of the waters exemption to “permitted institutional investors’. We received comments
recommending that:

e thedefinition of “permitted institutional investor” be revised to be more consistent with
the definition of “accredited investor” in National Instrument 45-106 Prospectus and
Registration Exemptions, and

e the exemption should be available for soliciting any accredited investor.

After considering the comments, we have revised the amendments to NI 41-101 to broaden the
class of persons who may be solicited under the testing of the waters exemption to include all
accredited investors. We note that:

e certainissuers, particularly venture issuers, may have difficulty attracting institutional
investors, and therefore need a broader base of investorsin order to benefit from the
exemption, and

e existing securities legislation permits accredited investors to purchase securities without a
prospectus on the basis that they are sophisticated investors or otherwise do not need the



protection of a prospectus.

Period of testing

We have revised the amendments to NI 41-101 to prohibit solicitation under the testing of the
waters exemption for a period of 15 days before the filing of the preliminary prospectus for the
initial public offering. We believe that this prohibition supports the policy rationale underlying
the exemption (i.e., to assess interest in a potential initial public offering before incurring costs
relating to the offering).

Approval of materials

We have revised the amendments to NI 41-101 to clarify that any materials used by adedler to
solicit an expression of interest from an investor under the exemption must be approved in
writing by the issuer.

Confidentiality
The November 2011 Materials provided that an investment dealer soliciting an expression of
interest from an investor under the testing of the waters exemption was required to ask the
investor to confirm in writing that the investor would keep any such information confidential.
We have revised the amendments to NI 41-101 to require that the investor confirm in writing that
it will keep information about the proposed offering confidential until the earlier of:
¢ thetime the information has been generally disclosed in a preliminary long form
prospectus or otherwise, or
e thetimetheissuer has confirmed in writing that it will not be pursuing the potential
offering.

Use of information
We have revised the amendments to NI 41-101 to provide greater clarity regarding the use of
information obtained pursuant to the testing of the waters exemption. The amendments require
that an investment dealer soliciting an expression of interest from an investor under the testing of
the waters exemption must ensure that the investor confirms in writing that it will not use
information about the proposed offering for any purpose other than assessing the investor’s
interest in the offering, until the earlier of:
¢ thetime the information has been generally disclosed in a preliminary long form
prospectus or otherwise, or
e thetimetheissuer has confirmed in writing that it will not be pursuing the potential
offering.

We have a'so included companion policy guidance in 41-101CP to remind investment dealers
and accredited investors that they should not use information obtained under the testing of the
waters exemption in away that may be considered abusive.

Companion policy guidance
We have added further companion policy guidance to 41-101CP in order to clarify certain
matters relating to the testing of the waters exemption for 1PO issuers. Specifically, the guidance:
e clarifiesthat the exemption may be used at the same time by more than one investment
dealer in respect of the same issuer, provided that the issuer has authorized each dedler in



accordance with the conditions of the exemption,

e remindsissuers, deders and accredited investors that sel ective disclosure concerns
would ariseif accredited investors were provided with material facts that are not
disclosed in the subsequent preliminary prospectus for the initia public offering, and

e remindsissuers and dealers that the purpose of the exemption isto seeif thereis enough
interest before initiating the initial public offering process and incurring costs, rather
than to pre-sell the deal.

Bought Deals

Enlarging bought deals

The November 2011 Materias provided for the enlargement of bought deals up to a specified
percentage. We requested comments on what that percentage should be. After considering the
comments received, we have revised the amendments to NI 44-101 to allow bought dealsto be
enlarged up to 100% of the size of the original deal.

We have not retained the provision in the proposed rules that would prohibit a bought deal from
being enlarged if doing so “is the culmination of aformal or informal plan to offer alarger
number of securities under the short form prospectus devised before the execution of the original
agreement”. Instead, the amendments to NI 44-101 now specify that a bought deal agreement
may not contain an upsizing option.

We believe that these revisions will prevent abuse of the bought deal exemption, but will still
enable issuers to benefit from increased demand for the offering.

Enlarging or reducing bought deal syndicates

The November 2011 Materials contained a prohibition against adding a new underwriter to a
bought deal syndicate if doing so was “the culmination of aformal or informal plan to add that
underwriter devised before the execution of the original agreement”.

We have revised the amendments to NI 44-101 to:
e remove the prohibition noted above, and
e specify that abought deal agreement must not be conditional on syndication (except for
confirmation clauses, discussed below), athough the parties can add or remove an
underwriter or adjust the number of securitiesto be purchased by each underwriter on a
proportionate basis, provided that certain conditions are met.

Confirmation clauses

We understand that some bought deal agreements include “confirmation clauses’. The purpose
of these clausesisto alow the lead underwriter to contact potential syndicate members before
confirming the bought deal. The rule amendments now define “ confirmation clause” for the
purpose of Part 7 of NI 44-101 to mean a provision in abought deal agreement that provides that
the agreement is conditional on the lead underwriter confirming that one or more additional
underwriters has agreed to purchase certain of the securities being offered.

We have revised NI 44-101 to provide that confirmation clauses are only acceptable in certain
circumstances, and have included companion policy guidance in 41-101CP regarding



confirmation clauses. Under the amendments to NI 44-101, confirmation clauses are only
acceptable if, among other things:
e Thelead underwriter provides a signed bought deal agreement to the issuer and the issuer
signsit on the same day.
e Onthefollowing day, the lead underwriter provides a notice to the issuer either
confirming the bought deal or advising that the bought deal has been terminated. If the
bought deal is confirmed, the issuer must file a news rel ease announcing the bought deal .

Timing for receipt of preliminary prospectus

We have maintained the requirement in NI 44-101 that the preliminary prospectus for a bought
deal must be filed within four business days after the date a bought deal agreement is entered
into. However, the revised amendments to NI 44-101 do not require the issuer to obtain a receipt
for the prospectus on the fourth day.

Amending bought deal agreementsto provide for different or additional classes of securities
We have revised the amendments to NI 44-101 to allow bought deal agreements to be amended
to provide for different classes of securities or additional classes of securities and a different
price for the securities, provided that certain conditions are met.

Bought deal agreement replaced by a more extended form of underwriting agreement

We have revised the amendments to NI 44-101 to indicate that an original bought deal agreement
can be replaced by a more extended form of underwriting agreement, provided that the more
extended form of underwriting agreement complies with the bought deal requirementsin NI 44-
101.

Withdrawing bought deals or amending bought dealsto provide for a lower price per shareor a
smaller offering

We have become aware of a number of cases where bought deals have been either withdrawn or
amended to provide for alower price per share or asmaller offering. We have revised the
amendmentsto NI 44-101 to prohibit such an amendment to a bought deal agreement until the
fourth business day after the bought deal was entered into.

We have also added companion policy guidance to 41-101CP that provides further details on this
issue, and discusses our regulatory concerns.

Similar to the rule amendments published with the November 2011 Materials, the revised rule
amendments provide that the parties to a bought deal agreement may agree to terminate the
agreement if they decide not to proceed with the distribution. The revised changesto 41-101CP
also clarify that the bought deal rules do not prevent a party to a bought deal agreement from
exercising atermination right set out in the agreement if:

e another party or person performs, or fails to perform, certain actions, or

e certain events occur or fail to occur.

Regulatory outs

We are aware that a practice has developed in which underwriters will require in a bought deal
agreement or a more extended form of underwriting agreement that the issuer obtain areceipt for
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the final prospectus within a short period of time after the first comment letter relating to the
preliminary prospectusisissued by staff of the principal regulator. This creates tension when
staff identify significant issues that cannot be resolved within the time period specified in the
agreement.

We have included companion policy guidance in 41-101CP regarding the use of regulatory outs
in bought deal agreements and more extended forms of underwriting agreements, and our
concerns around this practice.

Engagement letters

We have included companion policy guidance in 41-101CP indicating that if an issuer entersinto
an engagement letter with underwriters solely for the purpose of conducting due diligence before
apotentia prospectus offering, that event will not, in and of itself, indicate that “ sufficient
specificity” (as discussed in subsection 6.4(4) of 41-101CP) has been achieved, provided the
engagement letter does not contain any other information which indicates that it is reasonable to
expect that the dealer will propose to the issuer an underwriting of securities.

Due diligence outs

We have included companion policy guidance in 41-101CP regarding the use of due diligence
outs in bought deal agreements and more extended forms of underwriting agreements, and our
concerns around this practice.

Providing marketing materialsto investors

We have revised the amendments to NI 44-101 to broaden the class of persons who may receive
bought deal marketing materials before the receipt of a preliminary prospectus to include any
investor. The November 2011 Materials indicated that these materials could only be given to
permitted institutional investors (as defined in the November 2011 Materials).

We have a so revised the amendments to NI 44-101 to provide that an investor who received
marketing materialsin relation to a bought deal need only to receive a copy of the preliminary
prospectus if, in response to the solicitation, the investor expressed an interest in acquiring the
securities.

Bought deal road shows

We have revised the amendments to NI 44-101 to include provisions for road shows after the
announcement of a bought deal but before the filing of a preliminary prospectus. In this regard,
the amendments to NI 44-101 relating to marketing materials for bought deals generally apply to
marketing materials used in connection with road shows for bought deals.

Overnight marketed deals

We are aware of the practice of entering into “overnight marketed deals’ as an alternative to
bought deals. We have included companion policy guidance in 41-101CP which sets out the
process that is typically followed in an overnight marketed deal.
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Prospectus Notices, Standard Term Sheetsand Marketing Materials

Prospectus notices

We have revised the amendments to NI 41-101 to include definitions of “preliminary prospectus
notice” and “final prospectus notice”. These definitions describe short notices relating to a
prospectus that are currently permitted under securities legislation in certain jurisdictions.

Standard term sheets
We have revised the rule amendments and policy changes to distinguish between “ standard term
sheets’ and “marketing materials’.

With respect to standard term sheets, the rule amendments provide for the following:

e Standard term sheets can only contain limited information in respect of an issuer,
securities or an offering, as prescribed by the rule amendments.

e Standard term sheets must contain a prescribed legend (or words to the same effect) with
cautionary language.

e Generaly, other than contact information for the investment dealer or underwriters, any
information in a standard term sheet concerning an issuer, securities or an offering must
be disclosed in, or derived from, the relevant prospectus. However, if the offeringisa
bought deal, the information must be disclosed in, or derived from, the bought deal news
release or the issuer’s continuous disclosure record on SEDAR, or the subsequent
preliminary prospectus.

e Standard term sheets will not have to be filed on SEDAR or included or incorporated by
reference in the relevant prospectus. As aresult, they will not be subject to civil liability.
However, they will be subject to the existing statutory prohibitions on misleading or
untrue statements.

We have defined “standard term sheet” in NI 41-101 to include a written communication
intended for potential investors regarding a distribution of securities under a prospectus that only
contains prescribed information.

The definition of standard term sheet excludes a preliminary prospectus notice and afinal
prospectus notice.

Marketing materials

The rule amendments relating to marketing materials are intended to apply to situations where
issuers and investment dealers would like to provide investors with information that is more
detailed than the limited information that can be contained in a standard term sheet. Marketing
materials are generally subject to the same conditions in the proposed rule amendments
published with the November 2011 Materials relating to “term sheets’, with certain revisions as
discussed below.

We have replaced the proposed definition of “term sheet” in NI 41-101 with a definition of
“marketing materials’, which are defined as a written communication intended for potential
investors regarding a distribution of securities under a prospectus that contains material facts
relating to an issuer, securities or an offering. The definition of marketing materials excludes a
prospectus or any amendment, a standard term sheet, a preliminary prospectus notice and afina
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prospectus notice.

We have a'so added companion policy guidance to 41-101CP to clarify that marketing materials
would not include a cover letter or email that merely encloses a copy of adocument such asa
prospectus, a standard term sheet or marketing materials.

Comparables

“Comparables’ are information that compares an issuer to other issuers. The November 2011
Materias provided that comparables could only be given to permitted institutional investors (as
defined in the November 2011 Materials) in the absence of civil liability. We noted that
comparables can be “cherry picked” by investment dealers and misunderstood by retail investors.
We specifically requested comment on the circumstances in which comparables should be
permitted to be given to retail investors.

Based on the comments that we received, we have made the following revisions:

e We have defined comparables to include information that compares an issuer to other
issuers.

e Comparables can be provided to any investor (i.e., institutional, accredited or retail) in
marketing materials (including marketing materials provided in connection with aroad
show).

e Comparables will not be subject to civil liability, if certain conditions are met.
Specifically, the rule amendments provide that:

0 comparables can be removed from any version of marketing materials that is filed
on SEDAR, and

o therelevant prospectus need only include, or incorporate by reference, the version
of the marketing materials with the comparables removed.

While not subject to statutory civil liability in these circumstances, comparables will be subject
to statutory prohibitions on misleading or untrue statements. We have also made certain revisions
that are intended to mitigate potentia investor protection concerns around the use of
comparablesin the absence of civil liability. These include the following:
e issuers must confidentially deliver on SEDAR a complete template version of the
marketing materials that contains the comparables, and
e additional disclosure (including risk disclosure) proximate to the comparables must be
provided.

Companion policy guidance has aso been added to 41-101CP regarding the use of comparables
to provide greater clarity around this practice.

Approval of marketing materials
The revised rule amendments:
e requirethat before they are used, marketing materials must be approved in writing by the
issuer and the lead underwriter, rather than all of the underwriters,
e alow for the approval and use of atemplate form for marketing materials that would
permit the addition of certain non-substantive information, without requiring subsequent
approvals, into alimited-use version of the marketing materials, and
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e provide that where atemplate version of marketing materials that has been approved by
the issuer and lead underwriter and filed is divided into separate sections, an investment
dealer may provide alimited-use version of the marketing materials that includes only
one or more of those sections.

The term “limited-use version” is defined in NI 41-101 to mean atemplate version of a
document in which the spaces for information have been completed in accordance with certain
requirements.

Filing of marketing materials
The revised rule amendments:
e require that marketing materials (with comparables removed) be filed on SEDAR on the
same day they arefirst used, rather than before they are used, and
e indicatethat if atemplate form of marketing materialsisfiled, an investment dealer may
make non-substantive changes to the template in alimited-use version of the marketing
materials without filing the revised document. As noted above, we have defined the term
“limited-use version” in NI 41-101.

Requirement to send marketing materials
We have not retained the requirement in the November 2011 Materials for revised marketing
materials to be sent to investors who received the original marketing materialsin certain
circumstances. Instead, if a subsequent prospectus document modifies a statement of a material
fact that appeared in the original marketing materials:
e arevised blacklined copy of the marketing materials must be filed with securities
regulators and made public, and
e the subsequent prospectus document must contain a statement at the beginning of the
document to:
0 disclose the particular statement of material fact that has been modified, and
o indicate that a blacklined copy of the marketing materials reflecting the
modification is available for viewing on SEDAR.

Fair, true and plain requirement

We have not retained the “fair, true and plain” requirement for marketing materials that was
included in the November 2011 Materias. While marketing materials will not be subject to an
express standard, we have included companion policy guidance in 41-101CP indicating that
marketing materials are subject to provisionsin securities legislation which prohibit misleading
or untrue statements.

Additionally, we note that the template version of the marketing materials must be included or
incorporated by reference in the relevant prospectus and, accordingly, will form part of the
prospectus document that is subject to the full, true and plain standard.

Scope
We have revised the rule amendments to clarify that the rules relating to marketing materials
apply to situations where an investor was shown marketing materials but not permitted to retain a

copy.
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Permitted information
We have revised the rule amendments to clarify that, other than contact information for the
investment dealer or underwriters and any comparables, al information in marketing materials
used in connection with an offering other than a bought deal must be either:

e disclosed in the relevant prospectus, or

e derived from the relevant prospectus.

Where the offering is a bought deal, the amendments to NI 44-101 provide that, other than
contact information for the investment dealer or underwriters and any comparables, all
information in the marketing materials must be disclosed in, or derived from:

e the bought deal news release,

e theissuer’s continuous disclosure record on SEDAR, or

e the subsequent preliminary prospectus that isfiled on SEDAR.

Road Shows

General provisions for road shows

The November 2011 Materials contained separate requirements for:
e road shows for permitted institutional investors, and
e road showsfor retail investors.

We have revised the rule amendments and policy changes to include provisions that apply to all
road shows, rather than distinguishing between the requirements applicable to road shows based
on who can attend.

Bought deal road shows

The November 2011 Materials contained requirements for road shows during the waiting period
and after filing of the fina prospectus. The revised amendments to NI 44-101 also include road
show provisions for bought deals. Marketing materials provided in connection with aroad show
for abought deal are subject to the same conditions as other marketing materials for bought
deals.

Materials provided at a road show
The revised rule amendments and policy changes:

e refer to “marketing materials’ rather than “written material” provided at aroad show.
Accordingly, the rule amendments and policy changes relating to marketing materials
generdly apply to marketing materials used in connection with aroad show,

e remove the requirement for investment dealers to restrict copying of materials provided at
aroad show,

e clarify that the road show provisions will generally only apply to written marketing
materials used in connection with aroad show, rather than oral statements, and

e include companion policy guidance in 41-101CP regarding oral statements made at a
road show.

Requirements for investment dealers

The November 2011 Materials provided that an investment dealer conducting aroad show must
establish and follow reasonable procedures to:
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o verify theidentity and keep awritten record of any investor attending the road show in
person, by telephone conference call, on the internet or by other electronic means, and
e ensurethat the investor receives a copy of the relevant prospectus.

The revised rule amendments provide that an investment dealer conducting a road show must
establish and follow reasonable procedures to:
e ask any investor attending the road show in person, by telephone conference call, on the
internet or by other electronic meansto provide their name and contact information,
e keep arecord of any information provided by the investor, and
e provide the investor with a copy of the relevant prospectus.

We believe that this is a more reasonabl e requirement to impose on investment dealers, who may
not be able to “verify” the identity of all road show attendees, particularly when attendance is not
in person. Additionally, asit may not always be possible to “ensure” that an investor has actually
received a copy of the prospectus, we believe that it is more reasonable to require that the
investment dealer “provide” the investor with the prospectus.

Cautionary language

The November 2011 Materials required that aroad show commence with the oral reading of a
cautionary statement. We have revised the rule amendments to only require that the cautionary
statement be read at the beginning of aroad show if the investment dealer conducting the road
show permits investors, other than accredited investors, to attend the presentation. We have also
shortened the prescribed language and indicated that the statement made at the road show can be
astatement that is to the same effect as the prescribed language.

Permitted attendees
The November 2011 Materials contai ned restrictions on who could attend a road show. The
revised rule amendments do not have these restrictions.

We have aso revised the rule amendments and policy changesto clarify that members of the
media can attend road shows in their capacity as members of the media, rather than only as
potential investors. We have added companion policy guidance to 41-101CP on certain matters
relating to media attendance at road shows. In particular, the guidance states that:
e Although members of the media may attend aroad show, they should not be specifically
invited by the issuer or an investment dealer.
¢ Road shows are intended to be presentations for potential investors, not press conferences
for members of the media.
e |ssuersand investment dealers should not market a prospectus offering in the media.

Road shows for certain U.S. cross-border prospectus offerings

Due to existing Canadian waiting period restrictions, issuersin U.S. cross-border initial public
offerings currently apply for exemptive relief in order to conduct internet road shows. In the
notice that was published as part of the November 2011 Materials, we indicated that issuersin
U.S. cross-border initia public offerings would no longer have to apply for relief when our
proposals on road shows were implemented.
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We received comments indicating that issuersin U.S. cross-border offerings may not want to file
marketing materials provided in connection with aroad show on SEDAR due to concerns
regarding potential class action lawsuitsin the U.S. In order to prevent U.S. underwriters from
avoiding Canadian tranches in cross-border prospectus offerings, we have revised therule
amendments to provide an exception for issuersin certain U.S. cross-border prospectus offerings
from the requirements to:

o filethe marketing materials on SEDAR, and

e include or incorporate the marketing materials in the final prospectus.

Thisisintended to be alimited exception and is subject to the following conditions:

e TheU.S. cross-border prospectus offering must be primarily intended to be sold in the
uU.S.

e Theissuer and underwriters must provide a contractual right of action to any investor
who viewed the marketing materials, in the event that the marketing materials contain a
misrepresentation. The contractual right of action must be disclosed in the prospectus.

e A copy of the marketing materials must be confidentially delivered to securities
regulators on SEDAR.

We have also provided companion policy guidance in 41-101CP clarifying that the exception
does not apply to marketing materials relating to the U.S. cross-border offering other than the
marketing materials provided in connection with the road show.

Marketing after a Receipt for a Final Prospectus

The November 2011 Materials contained provisions prescribing when investment dealers could
provide term sheets (now marketing materials) and conduct road shows after areceipt for afind
prospectus and afinal base shelf prospectus. Where we have made changes to the conditions for
marketing materials and road shows during the waiting period, we have generally made the same
changes for marketing materials and road shows after the receipt of afinal prospectus, with
certain accommodations for offerings pursuant to a draw-down under afina base shelf
prospectus or an offering under the PREP procedures.

Shelf prospectuses

All information in standard term sheets (other than contact information for the investment dealer
or underwriters) and marketing materials (other than contact information for the investment
dealer or underwriters and comparables) for a draw-down under afina base shelf prospectus
must:

e currently be disclosed in, or derived from, the final base shelf prospectus, any amendment
to the final base shelf prospectus or an applicable shelf prospectus supplement that has
been filed, or

e later bedisclosed in, or derived from, an applicable shelf prospectus supplement that is
filed.

We have moved the rule amendments relating to final base shelf prospectuses, including
provisions relating to standard term sheets, marketing materials and road shows in the context of
adraw-down under afinal base shelf prospectus, from NI 41-101 to NI 44-102. However,
companion policy guidance with respect to these provisions will still be contained in 41-101CP.
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Base PREP prospectuses
All information in standard term sheets (other than contact information for the investment dealer
or underwriters) and marketing materials (other than contact information for the investment
dealer or underwriters and comparables) after the receipt for afinal base PREP prospectus must:
e currently be disclosed in, or derived from, the final base PREP prospectus, the
supplemented PREP prospectus or any amendment that has been filed, or
e later be disclosed in, or derived from, the supplemented PREP prospectus that is filed.

We have included rule amendments relating to final base PREP prospectuses, including
provisions relating to standard term sheets, marketing materials and road shows in the context of
afinal base PREP prospectusin NI 44-103. However, companion policy guidance with respect to
these provisionsis contained in 41-101CP.

Other
We have a so:
e included new definitionsin the rulesto reflect the above changes (e.g., adefinition of
“lead underwriter”),
e revised the companion policies to the rules to reflect the above changes, and
e made certain drafting changes to the provisions.
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