APPENDIX A

Proposed National Instrument 23-102
Use of Client Brokerage Commissions as Payment for Order ExecuServices
or Research(*Soft Dollar” Arrangements)
and
Companion Policy 23-102CP

Summary of Comments and Responses

l. Response to Questions

Question 1: Should the application of the Proposed Instrumerbe restricted to
transactions where there is an independent pricing mecha&am (e.g., exchange-
traded securities) or should it extend to principal tradng in OTC markets? If it
should be extended, how would the dollar amount for servisan addition to order
execution be calculated?

The majority of commenters were of the view thatPheposed Instrument should be
restricted to transactions where there is an independeimgomechanism (exchange-
traded securities). The reasons given were as follows:

» the fees associated with securities traded on a prinods# (such as fixed
income securities) are imbedded in the price of theseisesucannot be easily
measured, and the increased costs associated with dnecedirecord-keeping
needed to separate execution-only and research costsnadudd justified given
the lack of precision in the data;

» the lack of pre- and post-trade transparency in the OTiketsamakes it difficult
to separate the price of a security from the additiosr@ices provided;

» it is difficult or impossible to break out the commass from the total transaction
costs for securities traded on a principal basis;

* as long as commissions are not explicitly delineatedelayers, advisers will have
to make their own estimates that will likely differcalead to inconsistent
disclosure;

e it is important to remain as consistent as possible thi¢ FSA (whose
requirements apply only to equities and related instrushamd the SEC (whose
requirements apply to commissions on agency transa@iwhgees on certain
riskless principal transactions that are reported unéd&DNtrade reporting
rules);

* it would be especially difficult to break down commasss for foreign fixed
income securities because dealers in those countée®aibe subject to the same
requirements; and

» for securities traded on a principal basis there igdinscope for research and
other services besides pure execution, so there isvitile in “unbundling” the
cost of execution in that case.



A few commenters, however, thought that transactitmme on a principal basis should
also be included in the scope of the Proposed Instryriagrihe following reasons:

soft dollar information should not be hidden from investmsause of the type of
product, transaction or market;

there are proprietary broker-based fixed income resegreices paid for via the
commissions implicit in bond spreads, and the calariadf the dollar amount is
straightforward: that is, dealers place specific prmegach research service, and
after the execution of the trade has been agreed sxtemamount is added and
identified as a research service payment;

if principal transactions are excluded from the Proposeduiment, unscrupulous
advisers with both fixed income and equity mandates méyrsimi-eligible
expenses defined by the instrument from equity soft dotbavards soft dollars
related to principal transactions; and

it is unfair to closely monitor commission expenditurepublic markets and not
OTC markets; at the very least, participants in OT@keta should begin to
disclose the amount and type of goods and services pratuoedh the dealers.

However, there was acknowledgement of the difficuitgtetermining the dollar amount
for bundled services received in conjunction with prindipedes. Some commenters
suggested that, if a decision is made to expand the appticabthe Proposed
Instrument beyond transactions where there is an indep¢ pricing mechanism, it
should apply to any transaction where a transactioeeb® can be determined or
reasonably estimated.



Response:

We agree that the lack of transparency regarding fees imbedded in theoptrades
conducted on a principal basis in the OTC markets makes measurentergeofees
difficult. The application of the Proposed Instrument is limiteckttain trades in
securities where brokerage commissions are charged. We have anleadgidance in
the Proposed Policy to clarify that the reference to “client brage commissions”
includes any commission or similar transaction-based fee charged for awteste the
amount paid for the security is clearly separate and identifiable fagysecurity is
exchange-traded, or there is some other independent pricing mechanism thatsehal
adviser to accurately and objectively determine the amount of coronsssi fees
charged).

The Proposed Policy also clarifies that advisers that receive goodsarides other
than order execution in conjunction with trades such as principal trades \ah@grk-
up is charged (e.g., fixed income traded in the OTC marketsyewikin subject to their
general fiduciary obligations to deal fairly, honestly and in good faith alients, but
will not be able to rely on the Proposed Instrument to demonstrate eoroplwith those
obligations. An adviser could likely apply many of the principles outimétke
Proposed Instrument and Proposed Policy in these situations to assess \hethe
general fiduciary obligations have been met, but this assessment mayrddifficult
and less supportable when information is not readily available to assisawit
determination of value received for value paid (e.g., the secamtgtiexchange-traded,
or there is no other independent pricing mechanism to help identify the apzodifior
the security versus the amount paid for execution plus any otheresrvic




Question 2: What circumstances, if any, make it difficult 6r an adviser to determine
that the amount of commissions paid is reasonable in relatiaio the value of goods
and services received?

The majority of respondents thought that the mainadifty in assessing the
reasonableness of the commissions paid relative tealbe of goods and services
received for transactions involving execution and reseaas the lack of information
provided by dealers on the cost components of bundled serv8mme noted that, unless
dealers are required to unbundle execution charges fromeshtr proprietary research,
any attempt by advisers to determine the costs of execanwmnesearch, and whether
they are reasonable in relation to the value of gondssarvices rendered, is merely an
estimate.

One commenter, however, anticipates that the 2006 Insthiwould cause “execution-
only” trades to become more commonplace; in which,dadastry norms would evolve
as to what represents a competitive “execution-onlyfirmission, and there will be far
greater clarity as to the price being paid for goods andcesrrelative to their value.
Another commenter supported the view that “execution-amgdes may become more
commonplace as total research costs come under groteng, and limits are placed on
the total spent for research.

Other reasons supporting the difficulty in assessinggasonableness of value received
for commissions paid included:

» while theoretical pure execution costs may be determivred particular trade,
the value of research is dependent upon the specificenattine services
provided and the circumstances under which it is provided;

* it would be difficult to determine reasonableness foradunsar that is small or
just starting up, and/or if an adviser tends to executeaitdoss with only one
dealer;

» there is a continuum of service levels ranging from $ewice direct market
access to low to medium service algorithmic trading, to-befrice execution
involving liquidity search, monitoring and reporting the ssabf an order,
feedback, execution advice and the provision of capitalf avhich require
different commission rates;

* in almost all cases, research received by an adviseed for the benefit of more
than one client, and a specific allocation of the benef research to one client
would be nearly impossible;

» dealers often send advisers unsolicited researchsthat used by the adviser;
receipt of such research should not imply that the adidgsesing commissions to
pay for it; and

* advisers consider the reasonableness of commission®pdedlers over time,
and in context of the overall business relationshippnahe basis of individual
trades.

In conjunction with the comments regarding the diftiei in determining whether
commissions paid are reasonable in relation to the gmatiservices received, some



commenters suggested that an approach consistent withf the SEC, as described in
their July 2006 Release should be taken: i.e. adviserddsheuequired to make a good
faith determination that commissions paid are reasomabddation to the value of the
research or brokerage services received, either in @rthe particular transaction or the
manager’s overall responsibilities for discretionary acts.

Three commenters suggested that use of a robust independanission management
system would help monetize the value of bundled researekecution services paid for
with commissions. They noted that new software smistfor evaluating soft dollar
arrangements would help buy-side firms quantify the sesvieeeived from dealers
without additional administrative burden.

Response:

We understand the concerns relating to the difficulties in determihawgrimissions are
reasonable in relation to the order execution services and reseandeesereceived,
particularly in relation to bundled services. We still thinksitmportant for an adviser
to make a determination of whether the value of the goods and sepgedged is
reasonable in relation to clients’ commissions paid to help ensure teathre
receiving adequate value.

We have made changes to the Proposed Instrument to require the detemtio e
made in good faith, and to the Proposed Policy to clarify that such a de&tiom could
be made in terms of either a particular transaction or the adviseesall
responsibilities for client accounts.




Question 3: What are the current uses of order management sgshs? Do they offer
functions that could be considered to be order executioressices? If so, please
describe these functions and explain why they should, should not, be considered
“order execution services”?

Some respondents indicated that order management sy€&ts) and order
execution/ execution management systems have becomewined that it is difficult
to separate the order management system from the exepubcess.

Various respondents provided examples of the current usedefmanagement and
order execution / execution management systems. In decmranenters indicated that
these systems track the progress of an order froimtietion to completion. More
specific examples included:

* modeling trades / execution strategies and portfolios;

» order entry, routing and messaging;

» collection of orders for multiple point entry;

* bulking of smaller orders;

» order and trade allocation;

» direct contact from the advisers to the trading desk;

» algorithmic trading functions and direct market access;

* analytic tools to assist in the investment decisiokintaprocess, including pre-

and post-trade analytics;

» facilitating the expediency of the execution process;

» analyzing portfolio strategies;

» evaluating execution quality;

* post-trade matching;

* routing of settlement instructions;

* report generation;

* security-master information;

» compliance;

» portfolio administration; and

* record keeping.

The majority of commenters generally agreed that OttfBsain portions that are used to
assist in the order execution process that should mdewad order execution services,
such as:

* modeling trades and execution strategies;

» order routing and messaging;

» direct market access and algorithmic trading functiong; a

» settlement functions such as post-trade matching, anmdubieag of settlement

instructions to custodian banks and clearing agents.

Others added that portions of OMSs could be consideredrasto the extent they assist
in the investment decision making process. Examplesdadt
* market data integration tools;



e analytic tools; and
» portfolio and strategic modeling tools.

One commenter suggested that features such as managinglyedgons, monitoring
portfolio risk, or certain compliance features shouldiu#or soft dollar
reimbursement, but should be judged on their individual ctersiics as to whether
they are execution or research oriented.

Many of the commenters also indicated that thergpargons of OMSs that are used for
administrative purposes which should not be eligibleh sssccompliance, accounting and
recordkeeping functions.

A few commenters were of the view that OMSs shouldgoalify as order execution
services. The reasons were:

» since the main trading function of an OMS is routindeos to venues, platforms
and sell-side participants which provide order executianfithctionality that
improves the quality of order execution typically residasside of the OMS and
the primary benefits of OMSs accrue to the investmemtager and not the asset
owners;

* tools of the trade such as the basic hardware, softweperts, communication
links and other resources needed to competitively and cantiplian a
contemporary mutual fund should not be considered ordeusaa services and
the costs should paid for through the management fee;

» order management services provide a strategic advantagesatiat use them,
and should therefore not be paid using client brokerage sioms.

Response:

We agree with commenters that order and execution management systematucan
functions that could be considered either order execution servicesearah services.
For example, to the extent that they provide analytic and modeling t@ulsruthe
research process, or are used to assist in arranging or effectiaguaises transaction,
these portions may be eligible providing the adviser meets its obligatnuies Part 3 of
the Proposed Instrument.

We also think that it would be difficult to argue that the portions afetlsgstems used for
administrative functions such as compliance, accounting and recordkeeping would
sufficiently benefit the client by providing appropriate assistance inngakvestment
decisions, or in effecting securities transactions, to justify frgrment with client
brokerage commissions. As a result, we think these systemsgsaogldlly be
considered mixed-use in nature.




Question 4: Should post-trade analytics be considered ordexecution services? If
so, why?

The majority of commenters thought post-trade anagiould be considered order
execution services for the following reasons:

» assessment of past trading is a key part of the protassieving best execution;

» they aid an adviser in making future decisions about haset should be
allocated among the brokers who provide execution servwicktha method of
execution that is most appropriate (e.g. trader-manageadcygeincipal blocks;
algorithms; direct market access, etc.);

» they can influence how, when and where an adviser detodeade;

» post-trade analytics are a key part of how an adviseswswihe order execution
process and improves it — through analysis of past tradexbver problems in,
or validate, a trading strategy, execution method or vedesder capabilities, etc;
and

» they are all part of a continuous process, and a keypanalyzing the indirect
or slippage costs within the trading process.

A number of respondents believed that post-trade anatiould be considered
research. The reasons were:
» they are received and considered by the adviser befdaagrarther trading
decisions, even if they are received after certaidets have been concluded;
* they include information about how well a broker conductpdraicular
transaction or series of transactions for an investrmanager, as well as advice
on liquidity and market-related timing, negotiation of thems of a trade and
other aspects of order handling;
* they assist advisers in assessing trading effectiveness;
* they assist in achieving best execution for clients; and
» they feed into an adviser’s trading decisions and help procoobeetition
between execution platforms.

One commenter noted that post-trade analytics are pnoperly characterized as
research than order execution services, and that beagh post-trade analytics are
received after certain trades have been concluded, hbeydsbe considered research to
the extent they help determine a subsequent investmémaidarg decision.

A number of commenters noted that post-trade analgtiould be mixed-use products
because they contain components that do not assmstking subsequent decisions, and
are not received during either of the temporal standardsmopfated for research or
order execution services. For example, some of th@senenters noted that post-trade
analytics should not be eligible for payment witlesticommissions when used to
evaluate portfolio performance for marketing purposes rdéeeping, administrative
and compliance purposes.



Response:

Many of the reasons given by commenters for why post-trade analygitshai
considered order execution services are the same as those given int stdippeir
eligibility as research services. This appears to be a resuliffefing interpretations of
the temporal standard for order execution services. We have made amentinibe
definition of research services in the Proposed Instrument and gutlance in the
Proposed Policy that should serve to clarify that the temporal standaatder
execution services starts after the adviser has made itsnmesstiecision (i.e., the
decision to buy or sell a security). The amendments made would tkeextdav for
consideration of post-trade analytics as order execution services &xtiat they are
used to determine a subsequent decision of how, when or where to place aor order
effect a trade. These amendments relating to the temporal standatis@resed in
more detail later in Section Il of this response to comments.

As suggested by the guidance provided in the Proposed Policy, we alsd#tittkthe
extent that post-trade analytics are used for administrative or complipnpose, it
would be difficult for an adviser to argue that these uses provide appropssigtance,
and to therefore justify paying for these portions with client brokeragerassions. As
a result, we think post-trade analytics would generally be considerestirase in
nature.




Question 5: What difficulties, if any, would Canadian market grticipants face in
the event of differential treatment of goods and services sa@s market data in
Canada versus the U.S. or the U.K.?

The overwhelming majority of commenters thought that@anadian approach should
be harmonized with the U.S. and U.K. approaches. Tlenplg reasons were given:

» adopting conflicting regulatory requirements would put Carddasevere
competitive disadvantage and encourage regulatory arbitrage;

» while a foreign adviser will be able to use commissionsapfor certain
services, the Canadian adviser will have to absorfethosts as fixed-costs or by
charging an increased fee; this may result in loss sihbas for Canadian
advisers and any long term-decline in profitability will eneye Canadian
advisers to move to other jurisdictions where the régotaegime does not
impair their ability to compete;

» if raw data feeds are excluded for Canadian adviseraa@nd.S. advisers,
guantitative money managers in Canada would sufferaavhsitage compared to
their U.S. counterparts because their data would cost, mhenewill have to
charge higher investment management fees to internbiindd).S. clients than
their U.S. peers, which will result in the loss ohrfBanadian clients;

» if an inconsistent approach is taken, firms with offiae multiple jurisdictions
would have to choose between adopting the strictest stenfia all offices or
suffering the inconvenience and costs of having differestgsses applicable to
different clients’ commission dollars, depending on thiesgliction;

» differential treatment will result in additional ¢edor advisers in Canada who
use sub-advisers in the U.S. or the U.K., as the subexdwisll be forced to pay
for the development of systems required to track thenmdtion required by
Canadian regulators; and

» as Canadian mutual funds increase their holdingsreign securities, now that
the foreign content restrictions on RRSPs have bfted, they increase their
reliance on non-Canadian sub-advisers; inconsisters wdeld make it difficult
or nearly impossible for foreign firms to comply Wwi€anadian rules, and foreign
advisers may decide that dealing with Canadian advisamsris trouble than it is
worth, effectively reducing Canadian access to necegd#amational expertise
when it is needed most.

A number of commenters acknowledged that differences leadsteen the U.S. and the
U.K. regulation, and noted that it is more importarttaomonize the Canadian
requirements regarding soft dollars with the U.S.iHerfollowing reasons:

» Canadian market participants are more familiar witf.dtandards;

» the SEC approach of focusing on how a given good or sesvizging used by the
adviser is a preferable basis for determining eligibilitydfayment with soft
dollars, rather than the detailed and complex catedmnizvanderlying U.K. rules;

* U.S. advisers are Canadian advisers’ true competitiomdtitutional investment
management;

* U.S. domiciled advisers that work on behalf of Canafliads and institutional
clients would have a significant advantage under the Pedgostrument as they
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would be able to pay for additional items (e.g. raw datdsje®ith commission
dollars (Canadian advisers would have to pay for thexséces from their

operating budget, leading to lower management fees forddvisers and a flight

of capital away from Canadian advisers); and
» Canadian market participants that engage in cross-bbuderess will likely try
to ensure that their practices comply with SEC requerdm

Response:

We think that those commenters that suggested we harmonize our requsrertiettie
requirements and guidance of both the U.S. and U.K. may have overlooked the
differences between the requirements and guidance items in theseisdi@gons which
precludes harmonizing with both. These differences were highlighted notice that
accompanied the 2006 Instrument.

We agree that harmonization with other jurisdictions is appropriate toxteneit is
justifiable in our view to do so and are aware of the importance of harmgniath the
requirements and guidance in the U.S. We have taken all the comments int
consideration and have made amendments to the Proposed Instrument to harmoni
requirements with those in the U.S. to the extent it is jus&fi@btio so.
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Question 6: Should raw market data be considered researainder the Proposed
Instrument? If so, what characteristics and uses of raw ma&et data would support
this conclusion?

The majority of the commenters were of the opinicat thw market data should be
considered research. Reasons given included that:

* raw market data is used to evaluate research generatelely; ot

* raw market data is a valuable input to advisers that petfogmown research,
whether on a general basis, or if used in quantitativéets and for back-testing
of those models;

* quantitative managers and advisers that perform theiresearch would be put
at a competitive disadvantage if they cannot paydar market data to use as an
input for their own research, compared to advisers thatarsenission dollars to
purchase others’ research based on the same marketrithta; a

» allowing raw market data to be considered research wouwddrsstent with the
position taken by the SEC, and would ensure a level playiltgbiegween U.S.
and Canadian managers.

In addition, some commenters stated that the propodigdtida and guidance regarding
research are inadequate as research does not need to cagtaal thought, and that
data does not need to be analyzed or manipulated to egpregsnion, as data can be
used by advisers in forming their own opinions and therefiddevalue to the investment
decision making process.

A couple of commenters suggested that although raw martetidas not, in and of
itself, add value to an investment or trading decisioihjsfused as an input to analytics,
or with tools for research purposes, it should be coreidesearch. One of these
commenters stated that it is incongruous to allow quérgtanalytical software as
research, but to not allow raw market data which is putito that software, and added
that reasoning should not be separated from the suppddiagn which it was based.

Some commenters also argued that raw data has greatothleevise Bloomberg,
Reuters and their competitors would not spend a great temlrey collecting it and
selling it to arms-length parties if advisers could do sm#&dves at a lower cost. Two
other commenters added that efforts expended in sortidgring and presenting the data
in a usable format manifests the thought, knowledge an@ssipn of reasoning
necessary to elevate raw data to the status of rese@rehcommenter suggested that
while simple quotes and volume information should not loevall because they are
cheap and readily available, some market data thatns difficult and expensive to
obtain such as historical depth of market data used idebelopment of trading
algorithms should be classified as research.

Some commenters raised a concern that if raw markatwdae not permitted as
research, advisers would be encouraged to purchase rawmatatas been slightly
manipulated in order to be able to continue to pay for therlyngraw data with
commission dollars. A couple of these commenterstribiz the interjection of an
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intermediary in these circumstances would also likesult in higher costs for the raw
data.

However, there were some commenters that did naJeethat raw market data should
be considered research if it is not analyzed or mariguilaA couple of commenters also
indicated that that there is generally no value added fesvrmarket data but that, if the
data is used to support modeling applications that provide asalgsd to support
investment decisions, it should be permitted as thereleaa benefit.

Most of the commenters also agreed that raw marketstiatad fall within the definition
of order execution services to the extent it asgistea execution of orders.

Response:

We agree that there are situations where raw market data is usadvi®ers as an inpuf
to their own research efforts, and that such uses could add valueitwvésément
decision-making process. We also agree that to view raw marletsgatot eligible as
research services could put these advisers at a competitive aigade relative to those
advisers that use commissions to pay for others’ research based on thenaaket data
As a result, we have amended the examples of eligible researdesamthe Proposed
Policy to include market data from feeds or databases that has been e aialyzed
or manipulated by the adviser to arrive at meaningful conclusions — this wallde
raw market data.

In making this amendment to the Proposed Policy, we also recognize tidafitiion
of research services, and the guidance provided in relation to the chastcgeof such
services, would not accommodate the inclusion of raw market data andpotkatially
valuable inputs to the research process. We acknowledge that goods acessdownot
necessarily need to contain original thought, or need to be analyzed or manipotizie
to receipt, in order to be used for the benefit of clients bytasgis the investment
decision-making process. We have made amendments to the definidseantin
services in the Proposed Instrument, as well as to the guidance ancteservices
provided under section 3.3 of the Proposed Policy to reflect thess.vie

We have not changed our previous position that raw market data may also ble elgi
order execution services.
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Question 7: Do advisers currently use client brokerage comssions to pay for
proxy-voting services? If so, what characteristics or functionsf proxy-voting
services could be considered research? Is further guida@ameeded in this area?

Four commenters indicated that they use, or are asvdhe use of, client commissions
to pay for proxy services, while five indicated that theyndouse, or are unaware of the
use of, client commissions to pay for proxy services.

Most of the commenters that addressed this questiorvéeltbat proxy services could
be considered research to the extent used to supportner@stecision-making.
Examples of the characteristics and uses of proxy st support this position
included:

* proxy voting services assist advisers in assessing thetropmergers and
acquisitions, proxy contests, takeovers, and other proxpopets on shareholder
value;

» they provide analysis of matters to be voted on, alotiy arecommendation on
how to vote proxies;

» they provide research on an investee company’s standacdspofate
governance or research that assists in monitoringgrencorporate governance;
and

» they assess the quality of the issuer’'s managemeantdearovide analyses,
reports or information about the issuer.

Some of these commenters also added that although prwigeseshould be considered
research, there are functions provided by these sethiaemay not be considered
research, such as the administrative functions ofuiage voting and returning ballots.
These commenters therefore viewed proxy services as +used

Three of the commenters did not believe that proxyices should be considered
research at all. Arguments included that:
* proxy services have administrative and non-researchtiigeshould not be paid
for with client brokerage commissions;
» there is no value-added component for proxy services; and
* inclusion of proxy services as research could stimuladeeircostly trading.

One of the commenters suggested that further guidancéddi® provided on whether
components of proxy services that are used to decide hesteqroxy ballots are
analogous to traditional “maintenance research” and#digor payment with client
commissions. Two commenters did not feel any additigmalance was necessary.
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Response:

We agree that proxy services include products and services that coctadidered
research services; for example, if they provide informationoopacate events such as
mergers and acquisitions or constitute an analysis on corporate governancasdoNe
agree that proxy services include functions that would not be consideeamich
services, such as the administrative functions of receiving, vatidgeturning ballots.

Advisers that have determined that certain proxy services mea¢fineion of research
services should also ensure that the services are used to berati bly providing
appropriate assistance in making investment decisions for clientsex@ample, it may
be difficult to support the claim that using research services pro\ngigoroxy service
providers to assist with the administrative function of voting psoftreeluding if used to
assist with decisions on how to vote proxy ballots) on behalf of chemigles
appropriate assistance in making investment decisions.

As a result, we think proxy services could be viewed as mixegbads and services
depending on both content and use. We do not believe any additional guidance is
necessary at this time.
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Question 8: To what extent do advisers currently use cliéibrokerage commissions
as partial payment for mixed-use goods and services? When mixede goods and
services are received, what circumstances, if any, makedifficult for an adviser to
make reasonable allocations between the portion of mixed-ugeods and services
that are permissible and non-permissible (for examplepr post-trade analytics,
order management systems, or proxy voting services)?

Eight of the commenters, accounting for approximatelydfahe respondents, indicated
that they use, or are aware of the use by their const#twé client brokerage
commissions as partial payment for mixed-use goods and serSmae of the more
common types of such goods and services included:

» data services such as Bloomberg and Reuters;

* proxy services;

* order management services; and

* trade analytics.

Two commenters indicated they did not use client brgjeec@mmissions to pay for
mixed-used services. One of these indicated that cosasmyomixed-use items are treated
as corporate operating expenses which are paid for hattd™ dollars. The reasons given
were that the allocations would require extensive dectiation and could be subject to
differences in opinion on the appropriateness of tloeation.

Two commenters indicated that they use, or would usmtdirokerage commissions as
partial payment for mixed-use goods and services only if thelgd @achieve an objective
allocation of costs, for example, if a service hgohsate identifiable components to
which separate prices were attached. One suggestebédlwitéria for determining
whether a mixed-use item may or may not be paid for invpdr client commissions
should be simple and flexible enough to allow the adviseraice a reasonable
determination as to whether a given item is being usetht@ investment decisions.

Circumstances that can make it difficult for an advisanake reasonable allocations
between the portion of mixed-use goods and services thpeargssible and non-
permissible included:

* when such goods and services are received as part ofledservices offering
without any cost information from the dealers or aniabd¢ mechanism for
separating the component parts, it would be difficult @=tly to estimate the
value received,

» without prescriptive rules on what is permissible ana-permissible, it would be
difficult to make allocations because of the subyatstinvolved; and

» there is potential for divergence among dealers in the indiesiarding eligible
items.

Some commenters suggested approaches to deal with ibelk$ in making a

reasonable allocation between the permissible angeaonissible portion of mixed-use
goods. For example, advisers:
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» could make a good faith determination, and keep adequate boolecands
regarding the allocations;

» could make allocations as judiciously as possible and in¢chaleunderlying
rationale as part of their disclosure to clients; and

» should seek assistance from mixed-use service providerdentorbreak down
the service into component parts that qualify or do nolifguand obtain a
separate costing for each of these components.

One respondent, however, thought that the allocatiocepsois becoming easier as
vendors are providing more guidance regarding the reseaoderage and
administrative components of their products and services.

Response:

We continue to think that a mixed-use approach is appropriate. We acknottlatige
making allocations can be difficult, particularly in relation to goods orisessobtained
in exchange for bundled commissions. However, client brokerage coamsiskould
not be used to pay for goods and services an adviser obtains that do not meet the
definition of order execution services or research servicethatrare not used by the
adviser to assist in the investment decision-making process oheitdrrianging and
effecting of securities transactions.

Therefore, we think that if an adviser obtains mixed-use servitteslignt brokerage
commissions, it should make a reasonable allocation of those brokeragéssamm
paid according to the use of the goods and services. We have provided additional
guidance in the Proposed Policy that for purposes of making a reasonable alloeatic
adviser should make a good faith estimate supported by a fact-based analysvstioé h
good or service is used, which may include inferring relative comts felative benefits.
Factors to consider might include the utility derived from, or the domahe good or
service is used for, eligible and ineligible uses.

We also continue to think that advisers should maintain adequate books and recor
concerning the allocations made in relation to mixed-use items in ordber able to
demonstrate their good faith determination of the reasonableness of vediseefor
commissions paid, and to demonstrate that clients have not paid for goods\aoesser
from which they do not receive benefit.

While we support efforts being undertaken by vendors to delineate thassstsgated
with various eligible and ineligible components, the additional guidance proindée
Proposed Policy suggests that an adviser should also be considering itshse of
eligible components to assess the extent of its reliance on the y@ogmled cost
allocations. For example, an adviser would have difficulty justifymgeliance solely
on a vendor’s cost allocations to determine the amount that could be paitarient
brokerage commissions if the adviser were to use that portion cbakskifithe vendor as
meeting the definition of order execution services or reseanstices for purposes othe
than making investment decisions or arranging and effecting securitieadtams (e.g.,
if used for administrative or compliance purposes).
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Question 9: Should mass-marketed or publicly-available inforration or
publications be considered research? If so, what is thationale?

The respondents’ views were mixed regarding the treatofienass-marketed or
publicly-available information. Specifically, 11 commentieedieved that the CSA
should follow the SEC’s approach and focus on the tafgbée mass-marketed or
publicly available information. That is, informationdapublications such as newspapers,
magazines, or online news that are aimed at a broad aadibauld not be considered
research, but certain information and publications taedrd¢o a narrower audience, such
as trade magazines, technical journals, or industry-speciiications may add value to
the adviser’s investment or trading decisions and shouldftrerbe permitted. Reasons
given were:

* mass-marketed information does not have a value-added compbaiwould
qualify it as research, but certain publications thattede, industry, sector or
investment specific may be used for further investment desisi

* mass-marketed information such as newspapers, magazinedjqads, and
online news should not be considered research as théy teeka routine expense
for which hard dollars should be paid;

» certain newsletters and trade journals, although publidiable, serve the
interests of a narrow audience and can provide an impdotamdation for unique
and independent research; and

» trade magazines, technical journals or industry-specific gatins are
particularly relevant for managers and traders whewecting research.

One of these commenters suggested, however, that naaksted publications in foreign
countries should be allowed, as they are not inmddiatailable to Canadian advisers.
This would avoid advisers having to rely on foreign broken®lay this information to
them.

Seven commenters indicated that mass-marketed or pusiaiiable information or
publications should not be considered research. Reasnnded:
* mass-marketed or publicly available information does naiaaosufficiently
sophisticated analysis to add value to investment or tradingiales; and
* while there may be some specialized publications thatlaualify as research,
the CSA should be concerned if some specialized publisati@at should be
considered part of an advisor’s continuing education oepsidnal development
are included in this category.

Six commenters thought that any publicly available infoimmabr publications, whether
they are mass-marketed or not, should be consideredadles&he reasons were as
follows:

* mass-marketed or publicly available information may provaleable
information to those knowledgeable enough to draw conclugiomsthem — for
example mass-marketed material from a European sowssilfly in another
language) is often not generally known, especially amaomngigh-speaking North
American analysts;
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» the fact that some information is mass-marketed amd®a lower cost is
reflective of the efficiency of the market, not whethiéas value to an adviser
and, therefore, if an adviser can obtain market ancbcatg information from
such publications versus paying more to a dealer via commsstiambtain the
same information, it is better for the client;

* publications like Barron’s and the Wall Street Journal ead do, include
exhaustive analysis and research relevant to the invesstiaeision-making
process, and also provide information that can move nwurked

» if permissibility is only based on how widely availaliormation is made, then
it may run up against issues concerning “insider” information.

Two commenters thought that additional clarificationeeded regarding the phrase
“publicly available” information given that all publicatis that are considered to be
research are “publicly available”.

Response:

We agree with commenters that suggest that publications marketed t@zadew
audience, such as trade magazines, technical journals, or industry-speifications
could provide valuable assistance in making investment decisions and coufdréhbee
paid for with client brokerage commissions.

We continue to think that mass-marketed publications, which are those ¢hratgketed
towards a broad, public audience, and are typically of low cost, are nkereverhead
of an adviser’s business and should generally be paid for with an adviserfines
Further, we believe many of these types of publications often o@t@de range of
information, much of which would either typically not be sufficienellgted to the
subject matter of the definition of research services (id.related to securities,
portfolio strategy, issuers, industries, etc.), or would not progjugropriate assistance
in making investment decisions. For these reasons, we beligoald be difficult for an
adviser to justify paying for mass-marketed publications with clieskdvage
commissions.

We have amended the guidance provided in the Proposed Policy to reflectives
We have also removed reference to the term “publicly availableglation to these
types of goods and services. Even if a publication that is markegegkbiwow audience
with specialized interests is publicly available to a broad audiercaydilability does
not make it ineligible to be paid for with client brokerage comimmnssi
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Question 10: Should other goods and services be included hretdefinitions of order
execution services and research? Should any of those currBnincluded be
excluded?

Two commenters did not believe any other goods and serwteer than those discussed
in the 2006 Instrument and 2006 Policy, should be included.

Other commenters provided examples of other goods andesfaicwhich guidance
could be provided, as described below.

Seminars

Various commenters believed that seminars should ¢plelifor payment using client
brokerage commissions. Reasons included that:

* seminars are simply an alternative medium by whiclotorosunicate information
which may otherwise constitute research;

* seminars provide advisers with opportunities to refine theegstment decision
making process and to generate new analytical methadgestment ideas;

» blanket removal of seminars would hurt small advisers, edpeihose
specializing in exotic areas or high tech areas wteréast pace of change
requires constant innovation and learning;

» it is often cheaper for an adviser to pay for one geniee and obtain access to
multiple analysts than to pay commissions to eachef firms for access;

* some industry leaders only address the adviser communitygtintbese events;
and

» allowances exist under NI 81-105 for mutual funds to proadeirsars and
conferences to dealers at no charge, or for mutual fenplsyt for these on behalf
of dealers, subject to certain conditions relating tqoth@ament for the costs of
travel, accommodation and personal incidental expenses.

It was suggested by one commenter that investor conferepo@sored by dealers
should be eligible for soft dollar expenses so losghase expenses are reasonable in
nature: for example, a trip to New York or Atlanta falarth American media
conference is reasonable, while a trip to Aruba for @aiNdmerican mining conference
is probably not reasonable. This commenter also suggéstieal compromise solution
may be to allow only conference feesbe paid for with commissions.

Another commenter suggested that seminars with moral smeitent than research could
be disqualified.
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Response:

We agree with commenters that seminars are one method to convetidortnat may
otherwise constitute research services. On this basibawe amended the Proposed
Policy to reflect the view that seminars and conference feedritiag adviser’s
judgement, will benefit clients and otherwise meet the requireraktite Proposed
Instrument may be paid for with client brokerage commissions. The ammetscim the
Proposed Policy also would suggest that it would be difficult for an adwssgue that
incidental costs incurred in attending seminars or conferences, sucavas tr
accommodation or entertainment, could be eligible.

Telephone / Data communication lines

Four commenters supported including dedicated communicat@sds an eligible order
execution service for the following reasons:

» although the provision of such lines may be solely incaleanid not a
consideration in an adviser’s order routing system aegishe lines nevertheless
may be deemed to satisfy the temporal standard for exgeution services;

» the lines assist advisers with the timely and accurgtg,éhandling or facilitation
of an order by a dealer and are therefore directlya@lo order execution;

» banning connectivity hardware used to facilitate electroading and direct
market access is unfair because it favours dealers anrghdisates against
advisers — dealers will charge the adviser for direct madadss through
commissions expense, but if an advisor were to chodsailtba direct
connection to the exchange to achieve direct marketsaand bypass the dealer
(a very common occurrence in the U.S.), the hardwasés associated with
achieving full connectivity would be precluded from order exeawervices; and

* such services are permitted by the SEC.

Two commenters argued that if the decision as to what goatiservices can be
purchased with commissions were based on their usegligédrie goods and services
should also include hardware and communication lines gsasmhe adviser can
demonstrate dedicated usage in the order execution oralegeacesses.

One commenter was of the view that the CSA shouldifsgadty prohibit any

data/voice/video communication lines (whether open orcdeell), internet fees, satellite
links, and the like.
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Response:

While we agree that the timeframe for using connectivity hardwags/ivould fall
within the temporal standard for order execution services, and acknowtlealgguch
services are permitted by the SEC, we do not believe theseffaceest reasons to treat
these any differently from other overhead type costs, such as thosm@sswith
computer hardware which might be used during the same timefraneeresslt, we
believe it would be difficult for an adviser to justify paying foséhgoods with client
brokerage commissions.

We have not provided any additional guidance on this matter in the Proposed Bsligy,
we believe the guidance provided under section 3.5 with respect to “Nontfed
Goods and Services” is sufficient.

Opinions

One commenter indicated that the payment of costexjoert opinions used in the
research process should be considered a research éxpendi

Another commenter stated that commissions may inatiger services paid for by the
dealer, such as costs incurred by the dealer for providirad delyice to defend the value
of an investment.

Another commenter indicated that legal advice relabntie likelihood of a company
winning a patent fight should be considered eligible asreke

Response:

We agree that there may be circumstances where an adviser rkagxpee opinion (for|
example, accounting or legal advice) in the course of assessing theof/alue
investment for purposes of making an investment or trading decisiobeli&ée that
such services may be eligible for payment with client brokerage issmans to the
extent they meet the definition of research services and esBisiking investment
decisions.

We have amended the guidance provided in the Proposed Policy under section 3.5 to
clarify that the legal and accounting services that would be considered nontijeerare
those that relate to the management of an adviser's own business oi@perat

Pre-trade analytics

Three commenters suggested that pre-trade, along withrpdst-analytics should be
considered order execution services. One of these trditlhaat pre-trade analytics are
directly linked to the execution of specific orders anditiegral to the measurement of
quality of execution and the achievement of best exatutio
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Response:
Taking into consideration the amendments made to Proposed Instrument and Proposed
Policy regarding the temporal standard (discussed in more detail in Sectbthis
response to comments), we agree that to the extent that pre-tradecsraly used to
help determine how, where and when to place an order or effect a tinagiezould be
eligible as order execution services.

We do not believe any additional guidance is necessary.

Databases and software

One commenter noted that the definition of research noeisclude “databases and
software”, which are currently included in the definitmffinvestment decision-making
services” under existing OSC Policy 1.9 and AMF Policyestent Q-20, to the extent
the databases and other software are designed mainigpgorsthe advice and analyses
expressly included in that definition. This commenterelvels that the proposed
definition should be expanded to expressly include such gauldseavices for
consistency with the guidance provided in the ProposadyRehich allows quantitative
analytical software to be considered research.

Response:

We agree and have amended the definition of “research services” Prop@sed
Instrument accordingly. The definition now includes databases and softnidue t
extent they are designed mainly to support the services refernredgubsections (a) and
(b) of the definition. Additional guidance has also been provided under sectiohtBe3
Proposed Policy.
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Question 11: Should the form of disclosure be prescribed®prescribed, which form
would be most appropriate?

Eight commenters indicated that the form of disclesiould be prescribed. Four others
suggested that instead of prescribing the form of discloswee guidance, or a
suggested format, should be provided and advisers should bedatlosveiscretion to
develop their own forms. Reasons supporting why prescrilsipgoeiding more
guidance on form of disclosure would be beneficial inalueiesuring that:

» disclosure is consistent and comparable between advisers;

» disclosure is understandable to clients; and

» focus is placed by solution providers on developing produatssttisfy the needs

of both dealers and advisers.

Commenters generally did not make suggestions regardarfgrim of disclosure,
although two commenters suggested that advisers shoulbWedlko integrate the
disclosure into existing client reports to help reduce dostsgistrations and to reduce
confusion by clients, for example, by integrating any naelaisure into the disclosure
currently required under NI 81-106 for mutual funds. Anothemrnenter suggested that
the format for disclosure should appear on a single pagjbeenclosed with quarterly
client statements, to allow for timely delivery iniamestor-friendly format.

Response:

As a result of the amendments made to the disclosure requireméresPobposed
Instrument, we do not believe that the form of disclosure needgtedzibed at this
time. Should the quantitative disclosure requirements be expandedunutiee we will
reconsider whether a suggested template should be provided as guidance.
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Question 12: Are the proposed disclosure requirements adgeate and do they help
ensure that meaningful information is provided to an adviser'slients? Is there any
other additional disclosure that may be useful for clients?

A. General comments

Most commenters did not believe the proposed disclosawdd provide clients with
meaningful information, and some believe that thelalssce could be misleading or
confusing to clients. Many of these commenters, howeggeed that disclosure is
important to demonstrate and ensure that adviser and invest@sts are aligned. The
majority of the concerns related to the proposed quading disclosure requirements
under paragraphs 4.1(1)(b) through (d) of the 2006 Instrument.r&bes@sons provided
in support of these views included that:

» the proposed disclosure would be inconsistent with thagiatly required by the
FSA and SEC;

» the level of detail disclosed will be too complicatedost clients to
understand,;

» alack of understanding of how various factors affectatel and usage of client
brokerage commissions may lead clients to misintetpeetesults;

* reasonable estimates and allocations at the cliegteould be subjective, and
inconsistencies between methods used by advisers woult resul

* investors focus on total costs of the trades, total retuglative to risk, how the
commission amounts were arrived at, and what the adaiskrinto consideration
when agreeing to pay such amounts;

* it is not appropriate to compare commissions without densig market impact
costs which, in many cases, are the most significahbpartrade’s total cost;

» comparison of client specific information may be meamisghwhen compared to
a blended average across all mandates, particularlydee ddvisers with global
mandates;

» distinguishing between “execution only” and “bundled comimissrates would
mislead investors to conclude that the difference in cosomgate is a result of
obtaining research, and ignores the argument that fdiesebundled execution
is often the best trading method to achieve best execwnd not merely a
method to pay for research;

* pure order execution without any other services is nobasnon a practice
anymore as advisers generally trade with dealers thadrhmalue by offering
other services;

» disclosure on an aggregate or weighted average basisalo@&e into
consideration the varying nature of portfolios, portfolianagers, soft dollar
arrangements and commission recapture agreements;

» disclosure by asset class may not be useful givenhbet tay be multiple
investment strategies employed within a single classaifrgies and trading can
vary depending on market conditions, interest rate mews, portfolio
rebalancing, etc., which may result in inconsistenc@® fone period to the next;

» fluctuations in trading activity from year to year casult in inconsistencies in
disclosure when spread over soft dollar commission badggiich do not
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fluctuate from year to year, and do not contemplate prtgwsi goods and
services;

commissions may be negotiated and may change due t@gy \edrcircumstances
depending on the nature of the transaction and the ligyothfile of a security;
the question of value received for the percentage of cosionigllocated to any
one dealer is not addressed by the disclosure; and

clients are already inundated with disclosure.

Two commenters indicated that the proposed disclosur@eetgnts would provide
meaningful information to clients.

B.

@)

Suggestions regarding appropriate disclosure

Narrative disclosure

Commenters were generally not opposed to either th@opeal narrative disclosure, or to
some other form of narrative disclosure. Suggestionsdrative descriptive disclosure
made by commenters included:

details on an adviser’s policies and procedures regarderg brokerage
commissions, which could include:

o0 the adviser’s soft dollar policy;

o0 a description of the adviser’s best execution policy;

o0 the factors advisers consider when selecting dealersaaidg venues,

including whether research is a factor;
o the policy for how research is purchased;
o following the narrative format required by the SEC infR@DV Part I,
or the IMA’s Level | disclosure;

the general types of services dealers provided to the adviser
the nature of the arrangements;
the names of dealers used, and the names of third ghgigsrovide goods and
services;
a statement that all soft dollar arrangements dedysior the benefit of clients;
a statement that trades are done on competitive terms
a statement that an internal process which ensurefaihaalue is being paid to
dealers in return for services being purchased is utilizatyakith disclosure of
situations where the adviser is aware of a matemsarepancy between the value
obtained and commissions allocated to a dealer ovatarceéme period — this
would ensure that advisers are actively interpretingl#ta they are being
required to gather and disclose, and ensure demonstratiwothdollars are
being used appropriately; and
for investment funds, including a statement in a prosigdtiat a fund engages in
soft dollar trading, and that one of the defined risksagenflict of interest
between the manager and the fund.
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(b) Quantitative disclosure

Although many commenters had concerns with the proposettitqtise disclosure,

there were various suggestions made regarding what quastitizclosure could be
meaningful to clients. Various commenters also sedmadree that, should quantitative
disclosure be required, it should be accompanied by sammedfonarrative disclosure to
add the appropriate context. The commenters’ suggestiersgtout below.

i) Firm-level disclosure

Some commenters stated that disclosure of commisatahe firm level was more
appropriate than disclosure at the client level beceliesaets select an adviser based on
how the business is run overall, and whether the adwilenanage the money
effectively.

Some commenters provided examples of firm level disaothat could be appropriate,
including:

e aggregate commissions;

» total commissions used for order execution services @edreh;

e commission rates paid to all brokers;

e commission rates paid to obtain order execution seraigdsesearch;

* aratio similar to a Management Expense Ratio, suelraso of the total costs

of client commissions to assets under management;

Another commenter suggested that instead of aggregating fatrh level, commissions
should be aggregated at the investment strategy levedan tw provide more
meaningful comparisons to client specific disclosutdpaigh this commenter
guestioned the usefulness of comparisons by investmengstrad@other commenter
requested clarification regarding the level of aggregatioang different types of
accounts (i.e., mutual funds, sub-advised accounts, pnvataged accounts).

i) Client-level disclosure

Some commenters also made suggestions for disclosti@thid be provided at the
client level that would provide meaningful informationct@nts. One commenter
suggested that client-level disclosure should be limitetisidosure only of the
commissions paid by the client’s account or portfoli@oid issues relating to
comparability between client and firm figures, particlylarhen the firm has a variety of
differing mandates.

One commenter believed that any quantitative cliergtldisclosure should be based on
a pro-rata estimate based on the average assets usiggement of the client and firm,
because of the difficulties for advisers to itemizechtspecific services were used for an
individual client account.
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Another commenter suggested the percentage of client issimans allocated to soft
dollars in each of the client’s account(s) could be pledj along with the total value of
commissions used at a firm level and the types ofses\purchased by the firm with soft
dollars, and that such information is already captureddst bechnology management
systems of both large an small firms in the Canadiarketplace.

One commenter argued that disclosure at the client $wrlld be for the aggregate of
all of a particular client’s accounts, and not on aoaat-by-account basis. This
commenter also suggested that only where client-spgabds or services were paid for
using soft dollars, these should be specified in anytetipacific disclosure. For any
goods and services used firm-wide and paid for with softrdplapro-rata amount of
this expense should be allocated to the client, using Bi#orebetween client assets and
total firm assets as a proxy. Another commenter suppbtreeview that a pro-rata
approach for allocating services among clients may pravigasonable compromise for
client-level allocation concerns.

i) Other comments relating to quantitative discl@sur

One commenter suggested the minimum level of disclosotddsinclude: total
commissions charged to accounts; total directed commgssioarged to accounts; total
soft dollars earned by accounts; total soft dollar experes made by the firm; and soft
dollar expenditures broken down by category (i.e., indepemdsearch, mixed-use
services, bundled research, other). This commergersalggested that, along with
itemizing and describing each soft dollar vendor on a firgtevidasis, the total cost of
each service provided should be disclosed (e.g., 17 Blognédeminals, data
aggregation and analytical tools - $100,000).

One commenter suggested requiring disclosure of the aveodlgazed commission

rates per unit of security from efficient electronialing systems as the core commission
rate benchmark, compared against the weighted average t@stes per unit of security
in Canadian cents for the current year and 4 previous.yea

Another commenter expressed that if the proposed dégat disclosure was
implemented, commissions should be expressed as a Egearftvalue rather than in
cents/share.

One commenter supported a certain level of statistiselodure, such as the average
commission rates paid, the percentage of commissi@wited at full service versus
execution-only rates, and the percentage of commisagets for third-party research.

One commenter suggested that minimum standards shosét tich include the
frequency of disclosure and the scope of information redye.g., the total amount of
commissions used for execution versus other servicespste of services provided, the
allocation and weighting among dealers of the serviomaged, average/high/low
commission rates paid per dealer).
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One commenter also made the suggestion tha&tdtement of Portfolio Transactions
should be reinstated as an on-request disclosure item.

Response:

In order to attempt to balance the need for accountability and transparenctheitteed
for consistency with disclosure in the U.S., and with the assodatelén and costs tha
might be imposed on advisers, we have determined that one method te #ukiev
balance would be to expand the proposed narrative disclosure. The proposed nart
requirements would maintain requirements proposed in the 2006 Instrument for
disclosure of the nature of the arrangements entered into relating teséhef client
brokerage commissions as payment for order execution services arcteservices, as
well as disclosure of the names of dealers and third parties thatdeagoods and
services other than order execution and the types of goods and servwcpsothded.
Additional proposed disclosure requirements include a description of the primreand
factors considered in, selecting dealers to effect securitsactions; the procedures
for ensuring that, over time, clients receive reasonable benafitthe usage of their
brokerage commissions; and the methods by which the determination oétak ov
reasonableness of client brokerage commissions paid in relation to oretgrtin
services and research services received is made. Additiorsrga has also been
proposed in the Proposed Policy regarding these requirements.

We have also amended the quantitative disclosure requirements thahiwaly i
proposed. As an initial step in increasing accountability and transparency through
guantitative disclosure, we propose reducing the client-level quanéitdiselosure
requirements to disclosure of the total client brokerage commispaidsy the client
during the period. In addition, we propose requiring disclosure on an aggregated b
of the total client brokerage commissions paid during the period, along wéhsanable
estimate of the portion of those aggregated commissions that représeatadunts paic
or accumulated to pay for goods and services other than order execution. Guidenc
also been proposed in the Proposed Policy regarding the level of aggregatioenof
brokerage commissions for these disclosure purposes. The proposed guidanse al
advisers some flexibility to determine the appropriate levagjgfegation based on thei
business structure and client needs. We believe the quantitatilesdiscproposed is
relatively consistent with that currently required to be made bystment funds to
clients under NI 81-106, except that the proposed disclosure requires teeradunake
a reasonable estimate of the amounts paid or accumulated to pay for goods arebsé
other than order execution, as opposed to requiring disclosure of these anotlnas t
extent ascertainable.

We will continue to monitor the developments in the U.S., includiathehamendment
to their disclosure regime are proposed, and are prepared to revesapproach we
have taken at that time.
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C. Specific Comments
(@) Separate disclosure requirements for bundled and unbundled services

Some commenters questioned the usefulness of, or hadroemegarding the separate
disclosure requirements for bundled and unbundled servi@as.commenter argued that
it is the type of good or service received, not its souhzg,is most relevant. Other
commenters indicated that making the differentiati@ui discriminate against
independent research providers to the detriment of inveatolrshe providers:
* by adding costs for advisers that use independent research;
» by perpetuating the myth that bundled goods and servicesm@uehow unique
and should be afforded special status; and
* because it could provide incentives to send trades to dealeeakons other
than best execution.

One commenter was not opposed to the separate discldshirel party goods and
services, and stated that they were already complyitiigtiis requirement under NI 81-
106.

One commenter questioned the practical applicationeotttind-party disclosure
proposed in subparagraph 4.1(1)(c)(iii), as it was thanoemier's understanding that an
investment adviser likely does not have access to conamiskaring arrangements
between broker-dealers and third parties, and that inafaslear whether the
subparagraph would apply in broker to broker arrangemientsxample, through “step
out” transactions between an executing and introduciokel. The commenter
indicated that in such situations, the adviser is genanatiaware of the commission
split.

To resolve some of these concerns, five of these cotenmsesuggested that bundled and
independent research should be treated the same fotimggamurposes. One of these
five commenters added that bundled commissions aredbettansparent aspect of
transactions costs, are estimated to represent a frgex of commissions, and could
therefore be misleading to investors if excluded in thetfieation of total soft dollar
expenditures. This commenter suggested the CSA could gidrge the two categories
proposed in subparagraphs 4.1(c)(ii) and (iii) and deletadd&ional disclosure
requirements for third party research, or maintairdifferentiation but require advisers
to make an effort to ascertain from the dealer theuanrthof proprietary research included
in bundled services or to estimate the amount wheami@t be ascertained. Similar
suggestions were received from other commenters to dieakmounts out following the
same methodology as followed under the IMA Pension BRusdosure Code in the U.K.

Two other commenters suggested that disclosure of theofdtie overall cost of

research to assets under management, along with a descoipthe research received, is
far more meaningful to investors.

30



Response:

We agree with commenters that requiring different levels of digelder each of these
types of goods and services could result in discrimination against thoseaubds
services provided by third parties. The original intention was to regigalers to
disclose the amounts which are more readily available and more easily qidatif

In revising our proposed disclosure requirements by requiring advisenske a

reasonable estimate of the portion of the aggregated commissions thatermgsrthe
amounts paid or accumulated to pay for goods and services other than orderaxecuti
we have attempted to remove any possible discriminatory resultsatyng both
bundled and unbundled goods and services equally for purposes of this requirdntent.
appears that further transparency is required, we will revisit trggeketo which the
estimate should be broken down further between bundled and unbundled goods and
services.

(b) Demand by clients for additional disclosure

One commenter questioned whether there is any evidenapporsthe proposition that
clients demand the proposed level of disclosure, in bfhkite significant costs. Another
commenter indicated it had provided the proposed disclasueetrial basis to two
sophisticated clients, and both clients questioned its lnesfl Other commenters
provided details regarding the frequency of requests from slientdditional disclosure
relating to soft dollar arrangements and practices:

» three commenters stated that clients are not askimggdffitional information;

* one commenter indicated that of its hundreds of ingtiat clients, thousands of
private clients, and tens of thousands of mutual funatsli@nly 5 clients
expressed an interest for more detailed disclosureeitatt year; and

* one commenter that represents IC/PMs in Canada tedithat one member that
has national presence across Canada has indicategtitihatr institutional nor
private clients have shown any interest in receiving lehiel of extremely
detailed disclosure — and that the company receives appreirbatequests per
year for information on client specific commission usagme of the requests
being from private clients.

To address these concerns, some commenters suggestdithatshould be given the
option to receive the proposed detailed disclosure|asina options given under other
continuous disclosure requirements such as those getatimancial statements and the
Management Report of Fund Performance. Two of these eotens indicated that the
practice now is to respond on demand to a client’s speeffjuest for disclosure on soft
dollar practices, and these commenters believe thatllrdients would request the
proposed disclosure if given the option, nor would thelg@rae the associated increase
in costs. One of these commenters also stated thi&nts were given the option to not
receive the detailed disclosure, requirements to prowide general narrative disclosure
would be useful to clients, while another commenter sugdiéisée a requirement to
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disclose the availability of the optional disclosurewd be needed to ensure clients were
aware of its availability.

A few commenters suggested consulting with clients orifagra task force before
disclosure is prescribed. Such consultations were sughsensure that the wide
spectrum of reporting arrangements between advisers antlsalvere given appropriate
consideration, and to ensure that clients have had @ortopity to understand the
options so that they can determine what disclosureshdsttheir needs.

Response:

We do not believe that the current requirements under the Existingi®res; which
make the disclosure available upon request, are sufficient to help arlisunts
understand how their brokerage commissions have been used for purposdisantfeey
payment for the primary brokerage function. Further, we continue tovediat
increased disclosure in this area is necessary to ensure accountabiline part of the
adviser relating to the use of these commissions; however, wevelekige the need to
balance the need for more transparency with practicality and have thesafopéfied
the quantitative disclosure.

(c) The meaning of “client” in relation to the application of thealosure
requirements

Some commenters questioned whether disclosure to “Clwatsintended to include
retail clients of investment funds. One commentss glestioned how to interpret the
meaning of “client” for disclosure to clients with privatenaged accounts or sub-
advised accounts, in addition to retail clients of mutwadis. Generally, these
commenters did not believe that the proposed discleturald apply to investment fund
clients because:
» these clients already receive appropriate disclosusefotiollar arrangements
under NI 81-106;
» retall clients are typically not in any position tegotiate the management
agreements and oversee the adviser’s investment astivitie
* the Independent Review Committees (IRC) to be impleeteander NI 81-107
will be responsible for managing the conflicts of intetestProposed Instrument
intends to address; and
» disclosure to the individual security holder of investnfantls would require a
fundamental overhaul of client reporting systems.

Some of these commenters indicated that if, for adsi investment funds, “client”

was intended to mean the fund itself, that this mayaappropriate depending on the
fund structure. A couple of these commenters indicdtaithere the fund is the
“client”, the fund is most commonly established asuattrand the manager is typically
the trustee as well as the adviser for the fund. dtieese commenters added that, with
the exception of Canadian corporate-structure funds, venelfew in number, there is no
separate fund board of directors or other entity thaldgoroperly be considered the
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adviser’s “client”, as is the case in the U.S. The eesult in the situations where the
manager is both the adviser and trustee, would be thesadwvaking the disclosure to
itself. The suggestion was made that instead the relgiselosure could be made to the
IRC. This commenter also added that those funds thatdleeady established IRCs
have indicated that these IRCs have been reviewingrths soft dollar policies as part
of their oversight role, but have not had any needdiaiitional disclosure.

Another commenter stated that disclosure is only wa8ful if those responsible for the
funds are required to evaluate the information and enkatelients’ commissions have
been used appropriately and reasonably. This commegterdathat it would not be
reasonable to expect the average “person in the stoeetad or effectively evaluate the
proposed disclosure, and that it should be trustees, bolddsctors, or others with
fiduciary responsibilities that should be the target ofdikelosure.

Response:

We have proposed guidance under section 5.1 of the Proposed Policy thatscthatie
the recipient of the disclosure should typically be the party with wiherontractual
arrangement to provide services exists. For example, for an adviae investment
fund, the client would typically be considered the fund, unless the advidso the
trustee and/or the manager of the fund, or is an affiliate of thesgemtd/or manager of
the fund, in which case the adviser should consider whether its relaponghithe fund
presents a conflict of interest matter under National Instrument 81+d¥pendent
Review Committee for Investment Funds that requires revigeldndependent Reviey
Committee established in accordance with that National Instrument, andewitet
would be more appropriate for the disclosure to be made instead to the Indefpende
Review Committee. Disclosure to retail clients of mutual fabhdsit the use of their
commissions would be governed by the provisions of NI 81-101 and NI 81-1@&yand
other relevant provisions.

=
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Question 13: Should periodic disclosure be required on a merfrequent basis than
annually?

Most commenters believe that annual disclosure shouldfbeient. One suggested that
more frequent disclosure could cause a false senseatilitypbs accounts, mandates,
and soft dollar budgets often change on an annual basaher commenter indicated
that while they have already been reporting to cliantsially on the details of goods and
services paid for with commission dollars, there haaenmo requests for more frequent
reporting.

Alternative suggestions for the frequency of disclosurgigea by a couple of
commenters included:
* as often as the client and adviser complete a perfaena@view;
* on asemi-annual basis, as required for the IMA Léwikclosure requirements;
or
* on aregular and consistent basis, in particular to daeds, Trustees, or other
persons with oversight responsibilities for advisers.

Response:
We agree with the view of most commenters that periodic discliesuoé required on a
more frequent basis than annually.

34



Question 14: What difficulties, if any, would an adviser facen making the
disclosure under Part 4 of the 2006 Instrument?

A.

General comments

Commenters were generally concerned that the proposéadlsdistrequirements would
be difficult to meet, and believe that these diffimd would result in costs that exceed
any benefits to clients. Various commenters wereifspaity concerned with the
requirement to make disclosure by client, and by sectiass, particularly for smaller

firms.

Reasons for, or causes of, the difficultlest twere provided include:

systems do not currently track the amount paid out asislidirs for a given
service on behalf of each individual account;

goods and services are often obtained at a macro levibleftoenefit of multiple
clients, not at the client level, resulting in imprecadlocations at the client level,
and the benefits to clients may change over time;

trading activity is often conducted for multiple clieatsonce, or through pooled
investment funds, so providing data at the individual clevel would be
burdensome and would be further complicated when mixed-use godds
services are involved;

dealers providing bundled services are not required, andnoavaken measures,
to provide information on bundled goods and services to adyvisers

trading activity and the payment for goods and services dalways occur at the
same time;

more than one dealer may be used to pay a single thirgqgaxtice invoice;

fees on trades in foreign jurisdictions may not begéd on a “per unit” basis,
but rather as a percentage of trade value;

currently available software packages that may addré&sadd U.S.
requirements are not currently configured to address th@gedpCanadian
disclosure requirements; and

relying on third-party software vendors could result inrdorting of inaccurate
information, which the adviser will still have to recia.

However, as noted earlier, one commenter indicateditbelosure of the total value of
commissions used, the types of services purchased Mittiadlars, and the percentage
of client commissions allocated to soft dollars inkeelient’s account(s) should not be
difficult as such information is already captured by nteshnology management
systems of large and small firms in the Canadian mplda.
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Response:

We note that the general comments relating to difficulties wittimyethe disclosure
requirements in the 2006 Instrument centre around difficulties wittimget@e client-
level and security-class-level disclosure. Due to the lagkexision regarding costs fof
bundled services, as well as timing differences between the thedegenerate the
commissions and the payment with those commissions for the goods ares sewric
agree that the detailed disclosure would be difficult to make with angelefraccuracy
We believe the amendments that we are currently proposing, discugssduaaer the
response to Question 12, should address these general concerns.

B. Specific comments
(@) Requirements under subsection 4.1(2) of the 2006 Instrument

Many commenters indicated that the proposed requirenuecter subsection 4.1(2) to
maintain specific details of the goods and services woulttiffieult, onerous and costly
to track for the following types of goods and services:
* bundled services where no separate paper trail existisf@dditional goods and
services;
* intangibles that constitute research, such as comntigrisavith dealers by
telephone, e-mail, mail, and in-person meetings; and
* items received on an unsolicited basis.

Some commenters also questioned the usefulness to difehts proposed requirement.
Reasons included that such an approach is inconsisterdinwativiser’s view toward
measuring the overall benefit to its clients of thevises received, and that such details
would have little relevance to any one client.

Others suggested that the general requirement on alkaslttsmaintain adequate books
and records is sufficient, and that advisers should beitpedrthe flexibility to determine
how to document the goods and services received, so ldhg escords provide
adequate documentation that only permissible uses wereahatient brokerage
commissions. Another commenter suggested that a cooiceateriality could be
introduced to manage the level of detail maintained undeptbposed requirement,
while another suggested adding a requirement that dealerprouste advisers with the
needed information.

However, three commenters were not opposed to this pedpequirement, although
one of these questioned how an investor would or could usafihimation. One
commenter suggested the details could be maintainedugplement to the narrative
disclosure proposed in paragraph 4.1(a), so long as thetqtigaetdisclosure was
removed, while another commenter suggested that if sualisdsere to be maintained,
clients should be advised of the availability of theadgt for example by a prominent
note in a fund prospectus or in the Management Repéurad Performance.
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Response:

We believe that disclosure of the names of service providers @@sldfgoods and
services that is required under paragraph 4.1(c) of the Proposed Instruhwant s
generally provide clients with sufficient detail relating to the gmegoods and services
paid for with client brokerage commissions. On this basis, we leaweved the
requirement previously proposed under subsection 4.1(2) of the 2006 Insttament
maintain, and make available upon request, more specific information abayadbs
and services received.

Despite removal of this explicit requirement, advisers arended of the general
requirement to maintain adequate books and records in order to be able to dengonstrat
compliance with the Proposed Instrument.

(b) Differences in disclosure requirements between the 2006irimstt and the U.S.
and U.K.

Various commenters noted the differences between tpoped disclosure and the
requirements in the U.S. and U.K., and some believedisicéosure in the 2006
Instrument was more stringent. Most of these conters suggested that disclosure
requirements in Canada should more closely resemble thdlse U.S., or the U.K.
(including the Level | and Level Il of the IMA DisclosuCode). Reasons provided in
support of this suggestion included that:

* more consistency would allow firms that report terms in different jurisdictions
to standardize their reporting processes;

» the information to be disclosed under the IMA DisclosDogle would provide
plan administrators and trustees with the informateeded to assess value from
their commission spend,;

* it may be difficult for Canadian advisers to obtdinrelevant information from
U.S. sub-advisers; and

» disclosure requirements should be market guided as in.khe ahd not
prescriptive.

One commenter suggested a flexible disclosure regimedsheyermitted given that

advisers currently take various approaches to disclosing tagk@ractices, which often
already includes following either of the U.S. or U.Ksabsure requirements.
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Response:

We agree that imposing different disclosure requirements than otheditigss
regarding the subject matter of the Proposed Instrument could cause tiégdol
advisers that report to clients or hire sub-advisers in multiplesglictions. As stated
earlier, we believe that harmonization with other jurisdictions is appat@mwhere
justifiable to do so, and we understand that there is a general prefdi@mnicarmonizing
with the U.S., as opposed to the U.K.

However, the current disclosure requirements in the U.S. uhde8EC’s Form ADV
Part Il and Form N-1A that specifically address the use of clientdragle commissions
for purposes of obtaining goods and services other than order execution cemiaelpr
around narrative disclosure, and we believe that a certain level of qatweitdisclosure
should be included. At one point, the SEC had indicated they would be issuingeg@rgpos
amendments to their disclosure regime, but we are unaware of any suchgbittgnosg
been made to date. As noted earlier, we will continue to monitor Weéogenents in the
U.S. regarding whether amendments to their disclosure regime are proposkare
prepared to revisit the approach we have taken at that time.

(c) Disclosure of dealer and supplier names, along with the typgsodks and
services provided

A few commenters indicated that requiring disclosurthefnames of dealers and
suppliers utilized by the adviser would result in the dmale of proprietary information
which could negatively impact an adviser's competitive athga— particularly in
relation to competitors in foreign jurisdictions tlaa¢ not required to disclose this
information.

It was also stated that providing the names of allaiseand all types of goods and
services provided by each of the dealers would be dupliggitrea that advisers can
obtain the same types of services from different deééeg. traditional research reports)
and, for clients with global investment mandates ommfeestors in global funds, this
disclosure could extend to over 100 dealers — which would ¢teacdeng difficulties and
result in lengthy reporting.

A few commenters also suggested that such disclosure woulte useful to clients, and
that providing information on the types of broker-dealessd was more relevant.
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Response:

We note that there is an existing requirement for investment fonuievide similar
disclosure to the public in the Annual Information Form under Form 81-101B2. F
advisers, other than those whose clients are investment funds whise gublic
disclosure requirements are imposed on the fund itself, this diseleguld be made to
the client and not to the public in general. As a result, we quesigodegree to which
competitive advantage would be harmed from such disclosure. We contihunk uth
disclosure would be useful to clients as it would help them to hetterstand the
ongoing use of their brokerage commissions, while increasing accountabitity q@art
of the adviser. We have made amendments to the Proposed Instruntemftytthat
such disclosure would be required in those situations where goods and sethiges
than order execution have been provided, and to add that associating the tgpedof
and services received to each dealer or third party that provided that gesahaoce is
not necessary, except in the case of goods and services providedidtg@itihtities.
Affiliated entities and the types of goods and services each suchpeovityed should be
separately identified. We have also added guidance to the Proposed Pgiioyitte
the adviser with some flexibility as to the scope of the dis@dsuve provided to clients
in relation to this requirement.

14

(d) Application of disclosure

Another commenter suggested that it was not clear hewetjuirement for advisers to
make certain disclosures, if they enter arrangemenitsdealers to use client
commissions “as payment for” services other than orxksrwgion, should be applied in
relation to bundled services. This commenter indicHtatithe payment of brokerage
commissions to dealers that also provide research esrsimuld not constitute a
“payment for” research. This commenter suggested that fattters should be present
in order for commissions to be deemed to include a payfmergsearch, such as an
agreement to pay higher commission rates than the dagh&mwise charges, or a
commitment to execute a specified trading volume. Tdnsmmenter recommended that
bundled brokerage transactions that do not include a bindimgh@ ment to pay for
research should be excluded from the disclosure requiteménother commenter
stated that when “soft dollar” arrangements are matieden an adviser and a dealer,
there must be a soft dollar agreement completed andkdpé by both parties.

Another commenter suggested that if brokerage commissiahsyeof a particular

client account were never to be used as payment for goadservices other than order
execution, the adviser should not be required to disclog®telient the brokerage
commissions generated by the firm, or the nature ofddithr arrangements entered into
by the firm in relation to other clients.
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Response:

Section 4.1 of the Proposed Policy includes the statement that the Rrépssament
applies in the cases of both formal and informal arrangements, includingitiiosaal
arrangements for the receipt of such goods and services from a ddatergf
proprietary, bundled services. As a result, the disclosure reqaitenalso extend to
client brokerage commissions used in informal arrangements with dediens@f
proprietary, bundled services. We believe the amendments madealisctbsure
requirements should be sufficient to address the concerns raised by m@nsmelating
to the difficulties involved in complying with the Proposed Instrumveieh such
arrangements are in place.

To the extent that an adviser can isolate a client account, or a grati@iof accounts,
from its other clients whose brokerage commissions are used asmdpmgoods and
services other than order execution, the adviser would not be requineaki® the
disclosure to these clients.

However, given that the disclosure requirements apply whether thegaments under
which client brokerage commissions used are formal or informal (inclutose with
dealers offering proprietary, bundled services), it may be difftoldupport a claim that
brokerage commissions paid by a particular client would never be used asmpdgme
goods and services other than order execution if commissions charged ¢bethighave
been paid to a dealer that provides the adviser with proprietary, bundledesgr

40




Question 15: Should there be specific disclosure for tragdedone on a “net” basis? If
so, should the disclosure be limited to the percentage total trading conducted on
this basis (similar to the IMA’s approach)? Alternatively, iould the transaction
fees embedded in the price be allocated to the disclosurategories set out in sub-
section 4.1(c) of the 2006 Instrument, to the extent they cée reasonably
estimated?

Most commenters reiterated the views they expressegsponse to Question 1 that the
Proposed Instrument should not apply to securities tradledpoincipal basis. They
noted that determining the commissions on a principal passents problems unless
published bid-ask spreads are recorded on the trade contract.

Some commenters thought that, if the Proposed Instruwenetto apply to trades done
on a “net” basis, the approach for disclosure shouldnidas to that taken by the IMA,
i.e. the disclosure should be limited to the percentag@al trading conducted on this
basis. The reasons given were that there is no dgrecaepted method of breaking out
commission fees and, given the inherent lack of pa@tisi identifying the amount of
embedded commissions, any approach to establishing commsisgibbe an
approximation at best. One commenter thought that gagedt disclosure is achieved by
applying a percentage to the aggregate amount of principaigradowever, another
respondent thought that the reporting of data using @stsnsiould be discouraged or at
least supplemented with further guidance on what is, amottjgeasonable.

Response:

We have reduced the scope of the application of the Proposed Instroragptyt only to
those trades where brokerage commissions are charged (i.e., whenenaission or
similar transaction-based fee is charged and the amount paid for the sesuigarly
separate and identifiable). See the response to Question 1 above fonfooration.
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Il. Other Comments
Transition period

Various commenters believed that a transition pesatecessary. The more common
reasons given included that:
* mixed-use service providers would need time to adjust theaidimg practices,
as was suggested is currently being done in the U.S essilaof the SEC’s
2006 Release;
» advisers would need time to assess their existing practiceésritify gaps and
make any necessary changes;
* many traditional soft dollar arrangements are negatiatean annual basis;
» changes would need to be made to accounting and reportingisytsteneet the
more detailed disclosure requirements;
e other CSA initiatives include a transition period; and
* the SEC and FSA had permitted a 6-month transition period.

One commenter suggested that major changes in prodesseskers, advisers and
clients will be required, given that existing procedurestiae consequence of a half
century of industry practice and tradition. This comraeatso noted that existing
procedures, or the lack thereof, are deeply embedded.cdmimenter believes that the
2006 Instrument would lead to more “execution only” tradingdealers would have to
implement competitive business plans to address “unbundbiogt would take several
guarters to establish competitive pricing. In additibis tommenter suggested that
although there are vendors that specialize in comnnise@nagement software, it would
still take time for advisers to identify needs and felgablish the necessary systems.

Further this commenter argued that clients may not has@mplete appreciation of the
related governance issues, and the introduction of the 28@&ment would represent a
new and material addition to trustee oversight respdiigbi The process of education
and consultation by trustee/investment boards will requonsiderable time to fully
assimilate and complete. This commenter recommendéednitestones be established in
consultation with dealers, advisers and clients, fangde: the date advisers should have
completed commissions usage policies; the date aggregateission payment
arrangements are disclosed to clients and regulatorshamthte by which the advisers
will be in full compliance with the Proposed Instremm, including the proposed detailed
disclosure.

Another commenter stated that any transition periodldhalow for advisers to initially

make the prescribed disclosure on a best efforts lbakisyed by a more rigorous
standard when compilation and allocation of the dapa@ssible.
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Response:
We have amended the Proposed Instrument to include an effective dateswshich
months after the Proposed Instrument’s approval date.

We believe that the amendments made to the Proposed Instrument, indlediegdoval
of some of the more onerous reporting requirements, should address miaay of t
commenter concerns, and therefore a longer transition period should not be needed.

Costs

Some commenters did not believe the estimate of cothe Cost Benefit Analysis was
realistic, and that any benefits that might accrudiémts would not exceed the costs.
Reasons for these views included:

» the technology costs associated with modificatiorexisting trade order
management and compliance systems to monitor, traokas#l and report soft
dollars was not considered;

» there would be human resource costs associated witlg laind training new
compliance, investment management and back-office pexstmadminister the
process contemplated by the 2006 Instrument;

» there would be costs associated with ensuring ongoing @mp! and

» there would be indirect costs passed on to advisers bgdubers from other
jurisdictions in order to comply, either directly odirectly, with the 2006
Instrument.

Two commenters added that the increase in costs foreaslvend for service providers
that will have to modify their own processes, witimately be passed on to clients
through higher transaction costs or management feesddition, the higher fixed costs
from transferring formerly permissible goods to non-pesiile may also result in higher
barriers to entry, or have other detrimental impaatsmaller investment management
firms seeking to compete with larger firms.

One commenter raised a concern that firms that hekks$or their clients on a

segregated basis will have a higher cost of compliamaieh will further increase the fee
gap between segregated and pooled products.
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Response:

We believe that the amendments we have made to the Proposed Insthaukehihaslp to
address many of the above concerns relating to costs, in particular #laseg to
disclosure. We do not believe that the costs of complying with theiswosure-related
requirements of the Proposed Instrument will be significant for firashave been
complying with the Existing Provisions. There have been little @haages to the
definitions of order execution services and research servicestfi@xisting
Provisions, and in accordance with the general principles of acting in tariierests
of clients, we would expect that advisers are currently monitoringraoklimg the use of
client brokerage commissions to some degree.

Allocation of benefits to clients

Some commenters raised concerns with the proposed maguir¢éo ensure that the order
execution services or research acquired are for thefibehthe adviser’s client(s), and
with the related guidance that states that advisersdhawk adequate policies and
procedures in place to allocate, on a fair and reaseteaisis, the goods and services
received to clients whose brokerage commissions wereasgealyment for those goods
and services.

Some commenters believe the requirement and guidance tingplthere must be a direct
connection between the specific good or service recainddhe client whose account
generated the commissions that paid for that specifid goservice, even though the
goods and services received typically benefit a numbdremits and may not always
benefit the specific account that generated the conongs One commenter added that
the standard would require an adviser to ignore or untearimformation or knowledge
gathered through research acquired with one client’s ¢ssions when making
decisions for another client.

Another commenter argued that the more that goods andesrrne bundled together
with order execution, the more difficult it is to deténe if the commission dollars paid
have been allocated correctly to the clients who heseived the benefit.

It was suggested by one commenter that the requirementdbi® revised to require that
the goods or services benefit “one or more of’ the ad@sdient(s).
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Response:

We acknowledge that goods and services received typically benefit arrafrolents
and may not always be specifically matched, dollar-for-dollar, to eaehtaiccount
generating the commissions. We have amended the guidance provided under Part 4 of
the Proposed Policy to clarify that a specific order executionseiw research service
may benefit more than one client, and may not always directly beadfifparticular
client whose brokerage commissions were used as payment for thalpagervice.
However, the adviser should have adequate policies and procedures in péaseite
that all clients whose brokerage commissions were used as paymems®igoods and
services have received fair and reasonable benefit from such usage.

Unsolicited goods and services

Some commenters questioned whether the requirements had@roposed Instrument
and Proposed Policy would apply to unsolicited goods amitesr Concerns raised in
relation to unsolicited goods and services arose becaesherf the proposed
requirement for advisers to evaluate goods and servicasaeé@gainst commissions
paid, or the proposed disclosure requirements.

Two commenters indicated that advisers often do not thevdiscretion to negotiate
which goods and services will be received in conjunctigh wibundled services
offering. They both raised the concern that without@st information from the dealers
or any reliable mechanism for separating the componets, ftavould be difficult and
costly for an adviser to estimate the value of argolicited services received, and in
some cases, this could not be done with any degree dé$aior accuracy.

Another commenter indicated that because of the hatydealers offer and deliver
information to their clients today, it is inevitableat advisers will have access to and
obtain, on an incidental basis, information and makefrom the entities with whom

they place client orders. This commenter indicatat aproblem then arises when all or
a portion of the information and materials made availahler received by, an adviser
are not permitted to be obtained in consideration oftciemmission dollars. For
example, in some cases advisers have access to et@dorebsite to collect daily
research reports, but the site also includes informé#tmindoes not satisfy the definitions
of research or order execution services. In addiaatealer might send its clients copies
of articles or other newsletters that may not besictamed research. This commenter
suggested that so long as an adviser is not taking such iradidentices into
consideration when making its evaluation of the dealergices in relation to the
commissions paid, then the availability or receipt efgbods and services in question
should not be perceived as a violation of the Propos#duiment. This commenter also
noted that an adviser might, however, violate their fmhycduties if this approach was
taken too far.
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Another commenter echoed some of the same conagasding goods and services
being made available by, but not purchased from, a bundteides@rovider, which

could include eligible and ineligible services that maybe# factor in a particular
adviser’s decision to place trades with that particuladlaehservice provider. A money
manager may have selected a specific broker-dealer ¢totexeades based upon its skill
in placing a difficult trade, its position in the market any of the myriad of factors
considered when evaluating best execution. Inthose vdssre a dealer includes, as
part of its bundled offering, research and/or servicésaguested or used by a money
manager, the commenter argues the traditional eleraéat$soft dollar” arrangement
are not present, and the framework set forth in thpd%ed Instrument should not apply.
In addition, this commenter argued that there are no inheomflicts of interest when
the adviser is being provided goods or services on an utsdllmasis which they will

not use, but acknowledges that to the extent the advisethase unsolicited goods and
services, the requirements of the Proposed Instrumeuntdshpply. Another commenter
had similar concerns, but suggested that advisers and regudhtuld instead consider
whether there is an explicit commitment to execut@ramum volume of orders through
the broker to pay for research, when determining whettramissions paid by an
adviser include payments for research.

One commenter requested that the CSA clarify whethadaiser must disclose soft

dollar transactions when not asking for, or using the additiservices, or if unaware
that the services are bundled.
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Response:

We appreciate the difficulties involved with complying with the Prapbsgrument
when goods and services are received on an unsolicited basis, particufehyreceived
as part of a bundled services offering.

We have amended the Proposed Policy to provide additional guidance with respec
unsolicited goods and services in relation to an adviser’s obligation to etisatra good
faith determination has been made that the amount of client brokerage samgipaid
for order execution services or research services is reasomabddation to the value of
the order execution services or research services receivied. determination can be
made either with respect to a particular transaction or the adviseesativ
responsibilities for client accounts. The relevant measure fosacly determination is
the reasonableness of the amount of client brokerage commissions paationra the
order execution services and research services received and ugedldnviser. An
adviser that, by virtue of paying client brokerage commissionspisged with access t¢
goods and services, or receives goods or services on an unsolicitedrmhsises not
use such items, will not be considered to be in violation of its olaigalf it does not
include these in its assessment of value received in relati@mtmissions paid. To the
extent that an adviser makes use of any such goods or services, orrsothgde
availability of such goods or services a factor when selecting deéhersdviser should
include these in its assessment of value received for commipsaidns

We think this guidance should also apply when making allocations with resect t
mixed-use good or service. An adviser would not be required to allazstteocand pay
with its own funds for, an ineligible portion of a good or serviceirezl on an
unsolicited basis that was not used. However, in this case, inewrthe adviser would
still have the obligation to make a good faith determination that the ambain¢mt
brokerage commissions paid was reasonable in relation to the value digibéee
portion of that good or service received.

We also think this guidance can similarly be applied to determinationaitoreto the
disclosure of information about unsolicited goods and services.

7

Principles-based approach

A few commenters questioned the approach taken by the @&Auggested that a
principles-based approach was more appropriate. Reasdhsfeiew included that:
» principles-based regulation, coupled with meaningful ogétsis more effective
than rule-based regulation;
* principles are clear to the vast majority of honestratoes; and
» lists would be cumbersome and unworkable, and that theiplies-based
approach has worked well in the U.S.
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Suggestions made by these commenters included:

» allowing advisers, the users of the services, the flityilbo determine which
services assist them in the investment decision-makuongeps, while acting
within their fiduciary duty;

» establishing key principles based on use to govern what gmaidservices can be
purchased with commissions, rather than relying on a ngraefined rule set,
and to ensure adequate disclosure to investors;

» providing principles-based interpretations of soft dollaargements through the
use of practical examples, case studies, and illusteatibreal-life soft dollar
situations that meet or do not meet the objectiveainfionest and transparent
dealings with clients;

* including an overall objective to the Proposed Instrun@eipressly align the
interests of the investor and the advisers, which woulceses the underlying
guiding principle that can protect the investor and retaarflexibility necessary
to allow innovation.

One commenter suggested that other than defining the kesiacfor determining
whether a good or service should be eligible, the roteN#tional Instrument should be
to identify the specific goods and services that reqpoeeial assessment as to their
eligibility because the determination is not clear entd in cases where an adviser
utilizes these services, it should be required to provideletisclosure that
demonstrates why the good or service is appropriate in thext®f its investment
management process and the arrangements it has wittscli

Another commenter also added that the CSA notice dichd@ate whether deficiencies

in regulatory reviews of advisors have identified probléonequire implementation of a
rule.
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Response:

We have essentially reformulated the Existing Provisions into a Natiostaliment.
One of the objectives of creating the Proposed Instrument was ta@rmmsistent
requirements across Canada, as the Existing Provisions only apply in twaqgaswand
only have force of rule in Quebec. The objective of creatingrtgoBed Policy was to
provide additional guidance that would assist advisers in complying with the eebpo
Instrument, including examples of goods and services that may be cotsabesorder
execution services or research services.

2

In addition, we note that for several years, the annual reports publishégk by
Compliance Department of the OSC’s Capital Markets Branch have madeneage¢o
the identification of issues relating to soft dollars as a resuth@fcompliance reviews
performed.

However, we have made some amendments to the Proposed Instrument aneldPropos
Policy that we believe provide the adviser with greater flexyhiti make determinations
regarding its own compliance with the Proposed Instrument. In additebglieve that
the approach we have taken in addressing the issues and concerns is nottemonsis
with the approaches taken in other jurisdictions. Both the U.S. andidémtified similar
issues and concerns; the U.S. issued new interpretive guidanceity ttlarsafe harbor
provided under Section 28(e) of the Securities Exchange Act, and théendliketl new
rules and guidance, both of which contain lists of the types of goods aneés¢hay
might consider eligible under their respective requirements $leggon in order to add
clarity. Further, while we acknowledge that there may be dift=® in practices
relating to the use of client brokerage commissions between adviseaniada and
these other jurisdictions, the common objective amongst the varioudigtiass is to
address the inherent conflicts of interest associated with the wsertdfbrokerage
commissions for payment for goods and services other than order exewiniicim,
should therefore necessitate a similar approach and response, wheralplstifi

Temporal Standard for “Order Execution Services”

In the course of responding to the questions relatingsttpade analytics and OMSs, a
few commenters stated their views on the temporatista proposed for “order
execution services”.

One commenter noted that the CSA had proposed a temizordasd which differs from
that of the SEC, but agreed that order execution sersiagsat the time an investment
decision is made as opposed to starting at the time anismctemmunicated to a dealer
(as is the case in the U.S.). This commenter notdlfs starting point would
correspond with the entry of an order into an order g@ment system.

The above view was supported by another commenter thed steat order execution
services should include technology and services which assise execution of an order
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from the point at which the order life cycle startitgathe investment decision is made),
and its reasoning for inclusion of post-trade analytiasrdsr execution services included
that the information gained from the measurement ofjtiadity of execution can be used
to make trading decisions. Two other commenters adddigal inclusion of post-trade
analytics as order execution services on the bagishina assist with the decisions of
when, where and how to trade.

Another commenter was concerned that the temporadatd for “order execution
services” as defined in the 2006 Instrument and 2006 Policyisary to long-standing
industry practice. This commenter believed that the 2006yRndicated that “order
execution services” means the entry, handling or fatidin of an order by a dealer, but
not other tools that are provided to aid in the execwutfdrades, and on the basis of that
belief, stated that the CSA has traditionally definemiéo execution more broadly,
leading market participants to develop a practice of payingefdaio products, such as
order management systems, with soft dollars as agviserthese to model, prepare and
analyze prospective trades prior to the moment the tnale button is pushed”.
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Response:

We have clarified the temporal standard in the Proposed Policy to inditaiteve would
generally consider that goods and services directly related to thetexeprocess
would be provided or used between the point at which an adviser makes amemies
decision (i.e., the decision to buy or sell a security) and the pbimhich the resulting
securities transaction is concluded. We have removed the word “traffiogi’ the
previously published starting point for the temporal standard of 'aftemthestment or
trading decision is made’ in order to clarify that to the extent éhgbod or service
assists the adviser with determining the how, when or where ¢atexa transaction, we|
would consider this to be part of the order execution process, which gheuvdore fall
within the temporal standard for order execution services as beinglgiretdated to
order execution. This allows for consistency in the categorization of goaldservices
involved in the execution process regardless of the extent to whiab\iser relies on
the dealer for execution decisions, or contributes to or makes treateitself.

In addition, we have also clarified in the Proposed Policy that fopthposes of the
Proposed Instrument, the term “order execution”, as opposédrtter execution
services”, means the entry, handling or facilitation of an order indreby a dealer or by
an adviser through direct market access, but not other goods or servasageut to aid
in the execution of trades — these other goods and services could be reaxhSideer
execution services” to the extent they are directly relatemtder execution and meet the
temporal standard. This clarification in relation to an adviser’s invokenwith the
entry, handling or facilitation of orders is intended to again allow caescy in the
categorization of goods and services in those situations where an ad\psefosning
these functions itself through direct market access and is not relttie dealer for the
execution.

While the temporal standard may be different than the standard used byGhe/SHo
not believe the difference should cause any issues regarding the &igibpiarticular
goods or services between jurisdictions. Rather, there should ol ire differences in
how an eligible good or service has been categorized between the twiajiors; for
example, a good categorized as research under the SEC’s temporal standardemight
categorized as order execution services under the Proposed Instrument.

“Soft Dollars” Terminology

One commenter suggested that the definition of “sofadalirangements” does not
traditionally include bundled services arrangements, anddlmmbine bundled and
third-party arrangements under the same terminology deu@nfusing.

Three commenters believe the term has a negativetation, as a result of public

misuse and, at worst, could suggest unethical or evenlibepaviour. Two of these
commenters noted that the FSA and SEC have dropped tisetefm “soft dollars”.
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Response:

The Proposed Instrument does not materially change the scope of tltesameluded
as soft dollar arrangements from that in the Existing Provisions. EKisting Provisions
specifically refer to bundled services — by including the statefwdrether the services
are provided by a dealer directly or by a third party” in relation to thefinitions of both
“order execution services” and “investment decision-making sertices

However, to help reduce any confusion on this point, and to address theaticerns
raised, we have amended the Proposed Instrument to remove referdmeéeton “soft
dollar arrangements”.

Related-party soft dollar transactions

One commenter stated that soft dollars should npebaitted between related parties,
and that these should be purchased at market rates aledl fay the management fee.

Response:

We believe that any concerns relating to related-party transactions ingawoft dollar
arrangements can be adequately addressed through disclosure. The amendments made
to the disclosure requirements include identification of affiliaetities and the services
they provided.

U7

Application of Proposed Instrument to sub-advisers

One commenter requested clarification on whethePtb@osed Instrument would apply
when a Canadian registered investment adviser has deldgétdiscretionary
investment management authority to a non-Canadian resgisifiliate.

Other commenters had raised concerns regarding theuttifs or costs involved with
obtaining information from sub-advisers in order to mestldsure requirements.

Response:

As stated in section 2.1 of the Proposed Policy, the term “adViseriudes registered
advisers and registered dealers that carry out advisory functions bukanept from
registration as advisers. A foreign sub-adviser that is not requareddister in Canada
by virtue of an exemption is therefore not itself subject to thpd3ed Instrument.

Regarding the disclosure required under the Proposed Instrument, an acgssered
in a provincial jurisdiction where this Proposed Instrument has been adopidd he
responsible for the disclosure being made to a client in relation toghef its client
brokerage commissions by a sub-adviser, whether the sub-adviser ienetjisa one of
these provinces or not; the disclosure requirements relate to thef tise client
brokerage commissions themselves.
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Other requests for clarification

One commenter indicated that some advisers seentigoebthat they must limit the
amount of independent or discretely priced researclittbgitacquire, while they are not
limited in the amount of proprietary research they ikec&om full-service brokers on a
bundled basis. This commenter believed it would befilgfthe CSA made the
statement that no such limit exists or is warranted that placing arbitrary percentages
on any exposure to research is potentially harmful t@ticeinvestor.

Response:

In the notice that accompanied the 2006 Instrument, we stated that we bletiethe
forwarding of client brokerage commissions by dealers to third partiesgheul
permitted in order to provide flexibility and promote the use of inudge research.
We also stated that we agreed with commenters to the Concept Papbetbathould
be no difference in the eligibility of these services based on wvalpd them. These
statements should not be interpreted to mean that advisers should limmtust of
independent or discretely priced research that they acquire.
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